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(9/15/70) 

Motion of AFFA for clarification of order 70-7-110 (9/16/70) 
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Answer of Bureau Counsel to AFFA Motion (9/24/70) 

Answer of REA to AFFA motion (9/24/70) 

Request of Allied for leave to withdraw their Complaint and 
related motion (10/14/70) 

Order 70-11-46 (11/12/70) 

Petition of the National Industrial Traffic League for 
leave to Intervene (11/18/70) 

Motion of WTC to consolidate Docket 22778 

Motions (11/19/70) to consolidate filed by: 

Docket 22782-Air-Land Freight 
Docket 22783-Express Air Freight 
Docket 22785-Emery Air Freight 
Docket 22786-Novo Air Freight Corp. 

Letter petition of Republic Airmodal to become party 
( 11 / 20 / 70 ) 

Motions (11/20/70) to consolidate filed by: 

Docket 22789 - Airborne Freight Corp. 

Docket 22790 - Shulman Airfreight 
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Motions (11/23/70) to consolidate filed by: 

Docket 22796 - Profit By Air, Inc. 

" 22797 - REA 

" 22799 - Interjet Cargo System 

Motions (11/23/70) to consolidate filed by: 

Wells Fargo Air Express, Docket 22801 
Docket 22802 - Aero Special Air Freight 
" 22803 - So. Pacific Air Freight 

Powers of Attorney from seven air freight forwarders 
submitted by AFFA (11/25/70) 

Motion of Surf-Air to consolidate Docket 22811 (11/25/70) 

Application of Circle Airfreight (11/30/70) 

Reply of airlines in air express to application of REA in 
Docket 22797 (12/1/70) 

Motion of Republic Airmodal for late filing and consolida¬ 
tion (12/V70) 

Motion of BOR for late application and consolidation 
( 12 / 11 / 70 ) 

Motion of BOR for consolidation of Docket 22875 (12/11/70) 




Motion of Greyhound for leave to file a late-filed document 
(12/15/70) 

Motion of Greyhound to consolidate Docket 22893 

Notice of prehearing conference 1/21/71 (12/17/70) 

Motion of UPS for late filing and consolidation (12/28/70) 

Motion of REA to strike late-filed documents of UPS (1/7/71) 

Petition of REA for reconsideration of order 70-12-126 
(1/7/71) 

Motion of Imperial Air Freight for late filing and consoli¬ 
dation (1/6/71) 

Motions (1/13/71) for leave to file late and consolidation 
filed by: 

Docket 23009 J. E. Bernard & Co. 

Docket 23010 Puerto Rican Forwarding Co. 

Docket 23011 Wings and Wheels Express 
Motion of REA to strike late-filed motion of Imperial 
(1/13/71) 

Answer of UPS to Motion of REA (1/1V71) 

REA Motion to strike Bernard (1/15/71) 

REA Motion to strike Puerto Rican (1/15/70) 
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REA Motion to strike Wings and Wheels (1/15/71) 

Order 1-1-88 granting Dept, of Def. and National Industrial 
Traffic League leave to intervene ( 1 / 19 / 71 ) 

Motion of Trans-Air Freight for late filing (1/20/71) 

.# 

Petition to intervene by NSSTC (1/21/70) 

Motion of Jet Air Freight to file late and consolidation 
(1/22/71) 

Motion of Jet Air to consolidate Docket 23033 (1/22/71) 

0.7de. 71-1-.L15 denying REA's petition for reconsideration 
(1/26/71) 

Order 71-2-26 (2/V71) 

Order 71-2-30 dismissing Interjet ( 2 / 5 / 71 ) 

Order 71-2-30 (2/16/71) 

Report of prehearing conference held on Jan. 21 (2/22/71) 

Letter from Bureau Counsel to Examiner with respect to 
certain surveys ( 2 / 26 / 71 ) 




18(a) 


Exceptions to prehearing conference report filed ( 3 / 1 / 71 ) 
by: 

Participating Airlines 
APFA 

CF Air Freight 

Emery Air Freight 

NSSTC and Wings & Wheels 

Petition of the Eastern Industrial Traffic League for leave . 
to intervene ( 3 / 1 / 71 ) 

Objections and further comments of REA (2/24/71) 

Supplemental Report of Prehearing Conference ( 3 / 12 / 71 ) 

Motion of NSSTC for ieave to file an otherwise unauthorised 
document (3/17/71) 

Reply of the above shippers to exceptions of participating 
airlines (3/17/71) 

Order 71-3-139 dismissing petition of Eastern Industrial 
Traffic League (3/23/71) 

Notice from the Bureau Counsel advising of conference on 
April 6, 1971 (3/30/71) 


Notice in response to large volume of 


correspondence (3/30/71) 






Petition of Eastern Industrial to review order (4/5/71) 

Order 71-3-123 (V19/71) 

Notice with respect to responses to evidence to be produced 
(5/7/71) 

Motion of Puerto Rican for permission to withdraw its 
‘application ( 5 / 21 / 71 ) 

Answer of AFFA to Puerto Rican Forwarding Motion (5/25/71) 

Notice of revised procedural schedule (5/24/71) 

Order 71-6-29 dismissing above motion ( 6 / 4 / 71 ) 

Notice extending date for Direct Exhibits to June 28, 1971 
(6/14/71) 

Notice extending procedural dates at request of REA (5/17/71) 
Notice of hearing to be held on Oct. 12 , 1971 ( 9 / 9 / 71 ) 

Motion of Midland Forwarding for permission to file late 
(9/20/71) 

Application of Midland Forwarding to participate as freight 
forwarder (9/20/71) 

Order 71-10-69 denying Midland (IO/I 5 / 71 ) 

Transcript received (10/26/71) Vol. 1-hearlng Oct. 12 , 1971 
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Following transcripts received (10/26/71): 

Volume 2 - hearing October 13, 1971 
Volume 3 - hearing October 14, 1971 
Volume 4 - hearing October 15, 1971 
Volume 5 - hearing October 18, 1971 
Volume 6 - October 19, 1971 


Following transcripts received (10/21/71): 

Volume 7 - hearing October 20, 1971 

Volume 8 - hearing October 21, 1971 

Volume 9 - hearing October 22, 1971 

Transcript for hearing held Oct. 26, 1971 - Vol. 10 


(10/27/71) 

VV 

ft 

It 

If 


" Oct. 27, 1971 - Vol. 11 (10/28/71) 
" Oct. 28, 1971 - Vol. 12 (10/29/71) 
" Oct. 29, 1971 - Vol. 13 (11/1/7D 
" Nov. 1, 1971 - Vol. 14 (11/2/71) 


Motion of UPS to correct transcript of hearing (11/1/71) 


Transcript for hearing Nov. 2, 1971 - Vol. 15 (11/3/7D 

" " Nov. 3, 1971 - Vol. 16 (11/4/71) 

" " Nov. 4, 1971 - Vol. 17 (11/5/71) 

" " Nov. 5, 1971 - Vol. 18 (11/8/71) 

" " Nov. 8, 1971 - Vol. 19 (11/9/71) 

" " Nov. 9, 1971 - Vol. 20 (11/10/71) 
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Motion of National Industrial Traffic League to correct 
transcript (11/17/71) 

Motion of NSSTC to correct transcript (11/22/71) 

Statement of position of BOR (11/23/71) 

Motion of APFA to correct transcript (11/29/71) 

Motion of Participating Airlines to correct transcript 
(11/29/71) 

Motion of REA to include excerpts from Express Service 
Investigation (12/3/71) 

Notice extending date for filing Brief (12/29/71) 

Briefs filed to Examiner Keith on 1/21/71 by: 

AFFA 

BOR 

J. E. Bernard & Co. 

Emery Air Freight & NSSTC 
National Industrial Traffic League 
Participating Airlines 
Southern Pacific Air Freight 
Wells Fargo Air Express & REA 

Letter in lieu of Brief submitted by BOR (1/21/72) 
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Letter in lieu of Brief submitted by UPS (1/21/72) 

Motion of AFFA to stay Initial Decision (5/15/72) 

Forwarders' Association to stay Initial Decision and defer 
procedural steps (5/19/71) 

Initial Decision by Examiner Keith served (5/25/72) 

Order 72-6-27 staying Initial Decision of Examiner Keith 
until further order of the Board (6/6/72) 

Petition of Allied Am. Bird Co. for discretionary review 
of Initial Decision (6/9/72) 

Exceptions of Initial Decision filed by: 

BOR-Air Freight Co. (6/14/72) 

Emery Air Freight (6/14/72) 

Air Freight Forwarders Association (6/16/72) 

So. Pacific Air Freight, Inc. (6/16/72) 

REA (6/16/72) 

Bureau of Operating Rights (6/16/72) 

Imperial Air Freight (6/19/72) 

Letter from NSSTC advising that petitions for discretionary 
review will not be filed (6/21/72) 

Notice of Oral Argument on August 16, 1972 (7/5/72) 
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Notice that Participating Airlines are granted permission 
to adopt in lieu of a Brief its Brief to Examiner (7/11/72) 

Letters adopting Briefs to Examiner as Briefs to Board filed 
by: 

AFFA (7/1V72) 

Emery Air Freight (7/1V72) 

National Industrial Traffic League (7/17/72) 
Participating Airlines (7/17/72) 

Briefs to Board submitted by: 

Bureau of Operating Rights ( 7 / 17 / 72 ) 

Allied Am. Bird (7/12/72) 

REA (7/17/72) 

So. Pacific Air Freight ( 7 / 17 / 72 ) 

Notice granting Bureau of Operating Rights permission to 
file a brief to Board in excess (7/18/72) 

Notice - appearances and time allotments ( 8 / 9 / 71 ) 

Transcript for oral argument held August 16 , 1972 
Vol. 1 rec'd ( 8 / 17 / 72 ) 

Motions to correct transcript of oral argument filed by: 

A. So. Pacific Air Freight (8/29/72) 

B. Emery Air Freight (8/29/72) 
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Motion of National Industrial Traffic League to correct 
transcript of oral argument ( 8 / 31 / 72 ) 

Mot 1 .cn of Bureau of Operating Rights to correct transcript 
of oral argument (IO/ 3 / 72 ) 

Opinion and Order 73-12-36 ( 12 / 7 / 73 ) 

Notice of Due date for filing of petitions for reconsideration 
(12/7/73) 

Petition of REA for reconsideration of Order 73-12-36 (1/2/74) 

Motion of REA to reject airlines’ petition; alternatively, 
consolidate (1/2/74) 

Answer of Emery Air Freight to petition of REA for recon¬ 
sideration ( 1 / 11 / 714 ) 

Answer of Emery Air Freight to motion of REA (I/II/ 7 I 4 ) 

Answer to petition of REA by AFFA ( 1 / 14 / 714 ) 

ft ff 

by Participating Airlines (1/14/74) 

Motion of Participating Airlines to file answer; Answer 
to REA motion to file otherwise unauthorized document 
(12/9/74) 

Motion of REA to file an otherwise unauthorized document 
(3/26/74) 
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Motion of Airlines for leave to file concurrence of certain 
airlines in motion of REA for extension (3/29/74) 

Motion of AFFA for leave to file an otherwise unauthorized 
document (3/29/74) 

Motion of NSSTC to file concurrence (4/5/74) 

Motion of United Airlines for leave to file an otherwise 
unauthorized document (4/5/74) 

Motion of REA for leave to file an otherwise unauthorized 
document (4/11/74) 

Motion of BRAC (4/16/74) 

Motion American Airlines, Inc. to file an otherwise un- 
authorized document (5/2/74) 

Supp. Opinion and Order 74-5-25 (5/6/74) 

a 

Docket 26238 

Petition of Airlines to Hold Discussions (12/18/73) 

Letter Answer of AFFA (12/21/73) 

Answer of Pet Industry Parties (12/28/73) 
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Answer of NATC (1/2/74) 

Motion of REA for Rejection or Consolidation and Answer 
(1/2/74) 

Reply of Airlines to REA Motion (1/8/74) 

Answer of Emery to REA Motion (1/11/74) 

Order 74-2-118 (2/27/74) 

Petition of Airlines for Reconsideration (3/6/74) 

Answer of AFFA to Petition for Reconsideration (3/12/74) 

Answer of NATC to Petition for Reconsideration (3/18/74) 

Answer of Pet Industry Parties to Petition for Reconsidera¬ 
tion (3/18/74) 

Answer of REA to Petition for Reconsideration (3/18/74) 
Order 74-4-1 (4/1/74) 

Notice and Agenda of April 18 Meeting (4/11/74) 

REA Petition for Reconsideration (4/11/74) 

Minutes of April 18 Meeting (4/30/74) 

Notice and Agenda of May 16 Meeting (5/3/74) 

Supplemental Agenda Item of May 16 Meeting (5/9/74) 


Order 74-5-74 (5/14/74) 
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R E A EXPRESS 


LETTER TO CIVIL AERONAUTICS BOARD 
DATED OCTOBER 22, 1969 


219 EAST <2nd STREET 
NEW YORK, N. Y. 1001/ 
/ 212 / 55/-22H4 


Spencer D. Moseley 

President 


October 22, 1969 


Hon. Secor D. Browne 

Chairman, Civil Aeronautics Board 

Washington, D. C. 

Dear ( Mr. Chairman: 

The Air Express Agreement between the Airlines 
and REA Express expired June 30 , 1969 . By agreement 
it was extended for one month until July 31 and then 
again for three months until October 31, 1969 , to 
permit negotiation of a definitive new agreement. 

During this period, and prior thereto, nego¬ 
tiations have been underway. To date, conclusion 
of a mutually acceptable.agreement has not been 
possible, and there is a serious risk that by October 
31 the parties will remain at an impasse. 

While we have kept the staff of the Board 
informed of the progress of the negotiations, the 
potential impact of a cessation of Air Express service, 
under which approximately 10 milljon shipments an¬ 
nually are handled, is of sufficient public importance 
that I want to bring the matter to the Board's at¬ 
tention. 


The issues involved include the division of 
revenues and the denial to R E A of the right to 
adjust Air Express rates. 

We will continue to negotiate in good faith 
with air carriers to reach agreement. We assure you 
that we are very hopeful that the suspension of a 
vital and necessary service can be avoided. However, 
the exigencies of R E A's situation are such that we 
have no alternative but to seek a new Air Express 
agreement which is more closely attuned to today's 
circumstances, rather than a continuation of a 
formula originally negotiated before the advent of 
the jet age. 
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We shall be available at all times to furnish 
the Board with such further information concerning 
the progress of negotiations as it may require. 


Sincerely, 


cc: Air Express Negotiating Ccfnmittce 


dTAWfj P * 

e&ym&y 

Spencer D. Mor*ley 
President z,f 

' C 0 :nm 


Stuart Tipton 

President, Air Transport Association 


\ 
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BEFORE THE 

CIVIL AERONAUTICS BOARD 


In the Matter of Air Express 
Service 


Docxet No. 


2 7 Oft 


Petition and Complaint 

REA Express (REA) files this Petition and Complaint 
pursuant to the Federal Aviation Act of 1958 requesting 
relief as hereinafter set forth in connection with the Air 
Express service rendered by it and certain air carriers. 

I 

REA and its predecessors have provided nationwide 
multi-modal express service for more than 100 years. REA is 
an express company regulated by the Interstate Commerce Com- 
nissxon unaer the Interstate Commerce Act and renders Air 
Express service under Agreement No. 17935 approved by the 
Civil Aeronautics Board in Order No. E-22271. 


Respondents, the thirty-five air carriers listed in 
Exhibit A, and REA constitute the parties to the Air Express 
Agreement. 

Ill 

Air Express Is a priority, expedited service provided 
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jointly by REA and the respondent air carriers. REA Express 
pioneered Air Express. The first Air Express service was 
inaugurated by REA in September 1927, seventeen years before 
publication of the first air freight tariff. In the past 
forty years public use of and dependence upon Air Express 
has grown hand-in-hand with the development of modern air 
transportation. Air Express has played a prominent role in 
that development. In 1969 Air Express transported approximately 
10 million shipments with total revenues of around $100 million. 
Air Express is a vital element of the nation's transportation 
system synergistically knitting together the diverse routes of 
thirty-five air carriers and the intermodal capabilities of REA 
into a single coordinated transportation network providing 
door-to-door pickup and delivery, security, reliability, and 
economy at jet age speed to a broad spectrum of shippers. Many 
Air Express shipments consist of medicines, blood, laboratory 
animals, vital government traffic and items of high value or 
extreme perishability for which priority air movement is the 
only practical mode of transport. Others are simply items 
which businesses or individuals must move efficiently and 
quickly. The shipping public has come to rely on nationwide 
Air Express service. 

IV 

REA is uniquely suited to provide Air Express service. 
For more than one hundred years REA has transported virtually 
any commodity, door-to-door on an expedited basis to almost 
every conceivable point In the country. REA'a nationwide network 
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of offices and terminals and its thousands of pickup and delivery 
trucks enable it to provide Air Express service to many out¬ 
lying points which might otherwise not have ready access to 
air transportation. See Ex Parte No. 242 . Express Company 
Terminal Areas . 332 I.C.C. 91 (1967), aff*d . Northern Freight 
Lines, Inc, v. United States . 304 F. Supp. 536 (N.D. Ga. 1969), 

aff'd per curiam ._U.S. _(March 16, 1970). REA is 

experienced in and equipped to handle unusual and priority 
types of shipments such as perishables, live animals, and high 
value items. In sum, the unique service offered under Air 
Express is a reflection of REA's experience, structure, equip¬ 
ment and commitment to expeditious inter-modal transportation. 


V 

With respect to Air Express, REA performs the pickup 
and delivery services, the shipping documentation, tracing, 
administration, billing, collection of receivables, record 
keeping, sales, advertising and promotion and handles claims 
and transfers. The air carriers provide the air transportation, 
exercise a veto power over tariff publication and collectively 
specify the terms of their relationship with REA. 


VI 


The present Air Express Agreement was entered into 


on August 1, 1964 for a period of five years. Under an extension 
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dated October 24, 1969 the present Air Express Agreement will 
expire on April 30, 1970. The extension provided for the 
commencement of negotiations on January 19, 1970, for the 
purpose of arriving at the terms of a new agreement not later 
than April 1, 1970. Negotiations have taken place but the parties 
have been unable to conclude an agreement. Both parties to the 
negotiations have expressed the desire for the continuation of 
Air Express as an important public service but have been unable 
to agree because of differences regarding major principles of 
the arrangement. 


VII 

The present period of negotiation follows earlier 
similar periods. The original expiration date of the Air Express 
Agreement was June 30, 1969. Following discussions, the Agree¬ 
ment was first extended until July 31, and then again for three 
months until October 31, 1969. Shortly before the October 31, 
1969 extension would have expired, REA found it necessary to 
write to the Chairman of the Civil Aeronautics Board (letter 
of October 22, 1969), expressing the fear that it would not be 
possible to conclude a mutually acceptable agreement. That 
letter states: 

"... the exigencies of REA's situation are 
such that we have no alternative but to seek 
a new Air Express agreement which is more 
closely attuned to today's circumstances, 


rather than a continuation of a formula 
originally negotiated before the advent 
of the jet age." 2/ 

In the same letter REA told the Board that the 
issues involved in the dispute "include the division of 
revenues and the denial to REA of the right to adjust Air 
Express rates." Thereafter, the present extension was signed. 

The Airline Negotiating Committee has offered to 
continue negotiations and REA is willing to do so, but the 
gulf between the parties which has persisted on the same issues 
during more than six months of negotiation indicates that 
these basic issues cannot be satisfactorily resolved without 
intervention by the Board. With the termination date of 
April 30, 1970, REA feels compelled to take the action rep¬ 
resented by this filing and bring these issues to the Board's 
attention as promptly as possible. 

VIII 

The airlines insist that they will accept no 
reduction in the amount of money which they receive based on 
the present traffic. This is unfair and discriminates against 
REA. Under the Air Express Agreement the airlines received 
36jf per ton mile from Air Express, which is approximately 
twice the ton-mile yield from air freight and substantially 

1/ The basic form of today's Air Express Agreement was 
negotiated in 1959 although it was further amended 
in 1964. 
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more than the ton-mile yield for air mail. — Such disparity 
is not justified by costs or other factors. REA has offered 
to arbitrate this issue or to submit it jointly with the 
airlines to the Board for determination, but the airlines have 
rejected such a solution. 


IX 

REA has also sought the freedom under the Air Express 
Agreement to develop and file its own tariffs without airline 
veto. This is in accordance with the Board's consistent 
recommendations. In the Air Freight Forwarder case, the 
Board recommended that the tariff rates charged the public 
be "determined and filed by REA", and criticized "the ano¬ 
malous situation which permits the air carriers to set tariff 
rates for REA and at the same time compete with REA for air 
cargo traffic" (9 C.A.B. at 486). See also Order E-5898 (1951). 
The inherent conflict of interest has never been more apparent 
than in the present negotiations when, for competitive reasons, 
the airlines seek to perpetrate their longstanding practices 
of denying REA and Air Express shippers the advantage of 
reasonable weight breaks and effective participation in the 
long-haul market. 


1/ Under the October 24, 1969, extension of the Air Express 
Agreement (which expires April 30, 1970) the division of 
revenues was temporarily adjusted to permit REA to retain 
an additional $3,000,000. During that six month period 
the ton-mile yield to the airlines will approximate 30*, 
but the airlines insist on a return to the 36* per ton-’ 
mile level based on present traffic. 
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X 

REA'8 objective is to promote Air Express aggres¬ 
sively. REA's new management group has severed the historic 
ties between REA and the railroads and considers Air Express 
as an increasingly important and expanding service which will 
promote air commerce and benefit the shipping public, the 
airlines and REA. REA's management is prepared to devote 
considerable energy and investment to realize the full poten¬ 
tial of Air Express. Such promotional activities by REA, 
which handles 25,000,000 surface shipments annually, can make 
a valuable contribution to air transportation at a time when 
air cargo capacity far outstrips utilization. To accomplish 
these objectives provisions are required in the Air Express 
Agreement which will permit Air Express to respond more 
flexibly to (a) technological developments such as unitization 
and standardization, (b) the introduction of wide-bodied jets, 
(c) inter-modal possibilities, and (d) the changing needs of 
the shipping public. Consistent with this flexibility REA 
seeks to be able to exercise a desirable degree of marketing 
initiative and innovation. To these ends, REA has requested 
the inclusion in the new agreement of a clause which would 
permit multi-levels of Air Express service as contemplated 
in paragraph 1 of the Board-approved 1954 Air Express Agree¬ 
ment (e.g., expedited air express, deferred air express, and 
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related services). Despite the precedent and rationale for 
this provision the Airline Negotiating Committee has flatly 
refused to consider it or to give any reasons for their 
position. At the very time when the airlines are proposing 
rate reductions of as much as 337. as incentives to speed the 
growth of air freight, they seek to deny marketing flexibility 
to REA and are adamant that they will not accept one cent 
less for Air Express. 


XI 

In addition, REA seeks a permanent agreement. As 
the Board is aware, REA's authority to conduct Air Express 
service has been founded on the existence and continuation of 
an Air Express Agreement. The history of negotiations between 
the air carriers and REA clearly manifests that this situation 
has consistently worked to REA's disadvantage in its attempts 
to structure an equitable arrangement with the air carriers. 

In dealing with REA the air carriers do not negotiate on an 
individual basis. Rather, the entire airline industry 
negotiates in concert and unites behind a single position. 
These factors make the bargaining power of the airlines 
immense and REA's small. The lopsided terms of the present 
Air Express Agreement -- and the similar terms the airlines 
would again force upon REA — are a graphic illustration of 


the airlines' overwhelming advantage at the negotiating table. 
In past negotiations, at the eleventh hour the airlines 
have been in a position to offer REA the Hobson's choice of 
taking the deal the air carriers hold out or terminating the 
service. 

There is no disagreement among the parties that Air 
Express, a valuable public service for over forty years, should 
continue. But the fact that REA's authority to continue the 
service is tied to the agreement should not be used, as it 
has been, as a lever to compel REA to accept whatever economic 
dish the airlines serve up. Accordingly, REA has sought a 
permanent agreement with a broad arbitration provision to 
permit resolution of economic issues which cannot be resolved 
by periodic negotiation. This properly separates the economic 
issues of the arrangement, which are subject to variation 
over time, from the question of the continuation of the Air 
Express service, about which REA submits there is no issue. 

XII 

To summarize its position, REA believes that the 
future of Air Express as a vital public service requires the 
establishment of these major principles in a new Air Express 
agreement: 

1. The amount which REA pays the airlines should be 


fairly related to what other airline customers pay for air 
transportation. 

2. REA should have the independent right, subject 
to Board approval, to develop and revise tariffs for Air 
Express service free from the power of veto which the air 
carriers now have. The Air Express Agreement and the tariff 
* eveloped thereunder should not, as has been the case in the 
jest, preclude Air Express customers from using the service 

the long-haux air market and for a broader range of ship- 
meats. 

3. The agreement should be permanent and provide 
for arbitration in .:he event that negotiations are unable 
to resolve disputes. 

XIII 

REA respectfully requests that the Board find that 
the loregoing actions and practices by the air carriers (1) 
are urjust and unreasonable in violation of section 404(a) 
of tho Federal Aviation Act (the "Act") (49 U.S.C. §1374 (a)), 
(2) subject REA to unjust discrimination and undue disadvan¬ 
tages in violation of section 404(b) of the Act (49 U.S.C. 

§ 1374(b)), and (3) constitute unfair practices and unfair 
methods of competition in air transportation in violation 
of section 411 of the Act (49 U.S.C. §1381). 
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XIV 


Pursuant to section 1002(a) of the Act (49 U.S.C. 
51482(a)) REA respectfully requests the Board to institute an 
investigation into the matters alleged herein and to determine 
and prescribe tne lawful rates and charges to be used in Air 
Express and the practices to be followed by the airlines anc. 
REA, as authorized in section 1002(d) of the Act (49 U.S.C. 
51482(d)). 


In addition REA requests that the Board determine, 
order and rule: 

1. That, until further order of the Board, the 
present parties to the Air Express Agreement, as extended to 
April 30, 1970, continue to perform the Air Express service 
as contemplated thereunder; 

2. That for the purpose of conducting the Air 

E .press service as contemplated in the preceeding paragraph, 
REA be granted appropriate exemption from the requirements of 
the Federal Aviation Act; 

3. That, pending the Beard's final determination 

as to the proper amounts to be paid by REA to the air carriers, 
REA shall pay an amount which will yield the air carriers 
26>i per ton mile, such payments to be subject to retroactive 
adjustment under the Board's final determination; 



o < 
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4. That the future Air Express agreement shall 
be permanent and provide rhat: 

a. REA may file Air Express tariffs in accordance 
with the Board's procedures but without being 
required to obtain the concurrence of the air 
carriers; and 

b. The terms of the Agreement are subject to re¬ 
negotiation at reasonable intervals subject 

to appropriate arbitration to permit resolution 
by third parties of issues the parties are 
unable to resolve by negotiation. 

5. Such other relief as may be appropriate. 



Attorneys for REA Express 

£ cour. el: 
rthur l. Wisehart 
219 East '.2nd Street 
New York, Tew York 10017 
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VERIFICATION 


CITY OF WASHINGTON ) 
DISTRICT OF COLUMBIA) 


John E. Robson, being duly sworn, deposes and 
That he is attorney for Railway Express Agency, Incorporate... 
complainant in this proceeding; that he has re«.d the fore- 
£ oin £ P^-ttion and Complaint and knows the contents thereof; 
and that he believes that the same are true as stated to 


the best of his knowledge. 


Jobin jE. Robson 




Subscribed and sworn to before me by the affiant 
above named this 9th day of April, 1970. ^ 

^ > k 

w Notary Public, D. C.' /) 

My commission expires 1/ 

muiwiw f to. 14. JS75 

CERTIFICATE OF SERVICE 

I hereby certify that I have this day served by 
mail a copy of the foregoing Petition and Complaint upon each 
of the air carrier parties to the Air Express Agreement and 
upon Lie Director of the 3ureau of Enforcement of the Civil 
Aeronautics Board. 

Dated at Washington, this 9th day of April, 1970. 


iTroy W Woli 
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AIR CARRIER PARTIES TO 
THE AIR EXPRESS AGREEMEXT 


Air Canada 
Air France 
Air West, Inc. 

Airlift International, Inc. 

A-aaka Airlines, Inc. 

Alitalia Airlines, Inc. 

Allegheny Airlines, Inc. 

American Airlines, Inc. 

Aspen Airways, Inc. 

Braniff Airways, Inc. 

Caribbean Atlantic Airlines, Inc. 
Chicago Helicopter Airways, Inc. 
Continental Air Lines, Inc. 

Delta Air Lines, Inc. 

Eastern Air Lines, Inc. 

The Flying Tiger Line, Inc. 
Frontier Airlines, Inc. 

Los Angeles Airways, Inc. 

Mohawk Airlines, Inc. 

National Airlines, Inc. 

New York Airways, Inc. 

North Central Airlines, Inc. 
Northeast Airlines, Inc. 

Northwest Airlines, Inc. 

Ozark Airlines, Inc. 

Fan American World Airways, Inc. 
Piedmont Airlines, Inc. 

San Francisco & Oakland Helicopter 
Airlines, Inc. 

Seaboard World Airlines 
Southern Airways, Inc. 

Trans Caribbean Airways, Inc. 
Trans-Texas Airways, Inc. 

Trans World Airlines, Inc. 

United Air Lines, Inc. 

Western Air Lines, Inc. 


BEFORE THE 


CIVIL AERONAUTICS BOARD 


In the Matter of 
Air Express Service 


Docket No. 


ANSWER ON BEHALF OF THE AIRLINE PARTIES TO 
AGREEMENTS C.A.B. NOS. 12866 AND 17935 
TO PETITION AND COMPLAINT OF REA EXPRESS 


This Answer, on behalf of the airline parties to 
Agreement C.A.B. No. 12866 (Agreement Among Certain Air 
Carriers Relating to Air Express Service) and Agreement 
C.A.B. No. 17935 (Air Express Agreement Between REA 
Express and Certain Air Carriers), to the Petition and 
Complaint of REA Express filed April 9, 1970, is sub¬ 
mitted by the Air Express Negotiating Committee pursuant 
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to the authority vested in it by section VI of the 
aforesaid Agreement C.A.B. No. 12866.The airline 
parties to the aforesaid Agreements (hereinafter re¬ 
ferred to as the "airlines’*) respectfully request that 
the said Petition and Complaint be dismissed by the 
Board, and in support of said request state as follows: 

I• Preliminary Statement 

For the reasons hereinafter set forth, the airlines 
are not undertaking to answer directly the numerous self- 
serving and argumentative allegations of REA Express set 
forth in paragraphs numbered III through XI of the 
Petition and Complaint. Attached hereto as Appendix A 
is a statement by the airlines of the relationships that 
have existed between the airlines and REA Express since 
the inception of air express service. 

One highly significant aspect of that relationship, 
as set forth in Appendix A, is the fact that during the 


1 / 


said A***®®««nt reads as follows: "The 
said Committee is hereby authorized by each party 

» n ff° tla i e for Bnd on behalf of ® a <* P«ty, 

Ex P r ®B® Agency, Inc., (or with such 
other organization or person as each party shall 

JS? C J ficBl i y author **« in writing) a contract or con- 
! 8 ’ any am ® n <*«ent, alteration, modification, 
or cancellation thereof, relating to the ground ser¬ 
vices for and administration of the Air Express 
service, ••# f 
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entire history of air express service from a date pre¬ 
ceding the enactment of the Civil Aeronautics Act of 
1938 until August 1, 1959, REA Express was employed 
by the airlines to provide the ground and administrative 
services for air express and was paid all expenses plus 
a substantial profit as full compensation for the ser¬ 
vice so rendered. During that entire period, the air¬ 
lines, and not REA Express, assumed the entrepreneurial 
risks of the air express service. Thus, air express 
service during that entire period was, in fact, the 
service of the airlines rendered pursuant to their 
certificates of public convenience and necessity, with 
REA Express simDlv an agent of the airlines. 

Commencing with August 1, 1959, the airlines and 
REA Express changed their relationship to a partner¬ 
ship basis. Air express service then, for the first time, 
became a .joint-enterprise of both the airlines and REA 
Express, with both partners sharing the revenue and 
the entrepreneurial risks. From August 1, 1959, to 
the present, air express service has been offered to the 
public under an agency tariff with all airlines and REA 
Express as participating carriers therein. 

Air express service is not, and never has been, a 
service or property of REA Express, with the airlines 


* 
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simply providing the airport to airport transportation 
for REA Express. Air express service has always been 
a form of air cargo transportation service offered 
to the public by the airlines. REA Express, for the 
first twenty-five or more years of that service, was 
an instrumentality of the airlines, and for the past 
ten years, a partner of the airlines. 

II. Comments on Position of REA Express 
As Summarized in Paragraph XII _ 

The position of REA Express is summarized into 
three points in Paragraph XII of the Petition and 
Complaint: 

Point (1) : "The amount which REA pays 
the airlines should be fairly related to 
what other airline customers pay for air 
transportation.” 

The airlines' answer to this asserted position is 
simply that (1) REA Express does not pay the airlines 
anything, but rather, it shares the remaining air express 
revenues with the airlines after substantial sums are 
taken by REA Express out of the gross air express 
revenue; and (2) REA Express is not an airline customer, 
but rather, it is a participating carrier in the air 
express service. 

Point (2): "REA should have the independent 
right, subject to Board approval, to develop 
and revise tariffs for Air Express Service, 
free from the power of veto which the air 
carriers now have.” 


/ 
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The airlines' answer to this asserted position is 
that the air express service is a service of the air¬ 
lines pursuant to their certificates of public convenience 
and necessity, and, as such, the airlines must have 
a full voice in the setting of rates to the public, 
subject to the Board's authority over rates as set 
forth in the Federal Aviation Act. Thus, the position 
of REA Express would contravene the obligations of the 
airlines under the Federal Aviation Act. 

Point (3): "The agreement should be 
permanent and provide for arbitration 
in the event negotiations are unable 
io resolve disputes." 

The airlines' answer to this asserted position 
is that the airliner are not about to enter into a 
permanent agreement of the type proposed by REA Express, 
with anyone, nor to surrender to arbitration management 
control of a service rendered under their certificates 
of convenience and necessity. 

III. Comments on Board Findings 
Requested by REA Express in 
Paragraph XIII . _ 

REA Express, in Paragraph XIII of the Petition and 
Complaint has requested the Board to make three findings 
of violations of the Federal Aviation Act by the air¬ 
lines as a result of their air express operations. 'Those 
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requested findings, and the airlines' responses there¬ 
to, are as follows: 

Requested Finding (1): that the airlines 
actions and practices with respect to air 
express service "are unjust and unreason¬ 
able in violation of section 404(a)." 

REA Express has not specified in what respect it 
regards the airlines as being in violation of section 
404(a). If REA Express is referring to the manner in 
which the airlines have conducted the air express ser¬ 
vice under Agreement C.A.B. No. 17935, there can be no 
question as to the fact that the airlines have been 
providing such service upon request, have been providing 
reasonable through service, and have been providing safe 
and adequate service, equipment, and facilities. 

As to the air express rates, the last general in¬ 
crease in rates was initiated by tariff revisions 
filed May 15, 1969, for effectiveness June 18, 1969. 

By Order 69-6-78 dated June 13, 1969, the Board suspended 
said rates and ordered an investigation. In said order 
the Board specified the level of increased rates that 
would be deemed reasonable. Thereafter, on July 18, 

1969, a new schedule of rates was filed, conforming to 
the Board’s Order 69-6-78, which rates became effective 
August 22, 1969. The investigation order was sub¬ 
sequently dismissed by the Board. Thus, it is obvious 


that the present level of air express rates, being 
in conformance with the Board's Order 69-6-78, are 
neither unjust nor unreasonable. 

If REA Express is referring to anticipatory 
violations of section 404(a), in the event Agreement 
C.A.B. No. 17935 is not continued beyond May 1, 1970, 
there is no basis for such a finding. The airlines are 
willing to continue air express service under the present 
Agreement C.A.B. No. 17935 by extending the expiration 
date of that agreement, but REA Express has indicated 
that it is not willing to do so. If that Agreement 
expires, and no new agreement with REA Express exists, 
the shipping public will have available on an immediate 
basis several alternative means of shipping their 
traffic by air: air parcel post, airline air freight 
service, air freight forwarder service, and airline 
expedited package service. In addition, the airlines 
have the opportunity to establish another ground service 
agency to perform the functions heretofore performed 
for air express service by REA Express. 

REA Express cannot possibly be referring to the 
joint-rate provisions of section 404(a) because it 
does not have joint-rates with the airlines, nor may it, 
as an indirect air carrier, have such joint rates with 




the direct air carriers. 


Requested Finding (2) : that the airlines 
"subject REA to unjust discrimination and 
undue disadvantage in violation of section 
404(b)". 

Since REA Express is not a shipper of air express 

and holds no authority from the Board as an air carrier, 

apart from the exemption which authorizes it to perform 

air express service in conjunction with the airlines 

under Agreement C.A.B. No. 17935, there is no way in 

which the airlines could possibly subject REA Express 

to unjust discrimination or undue disadvantage, as 

those terms are used in section 404(b) of the Act. 

Requested Finding (3) : that the airlines' 
actions and practices "constitute unfair 
trade practices and unfair methods of 
competition in air transportation in 
violation of section 411 of the Act." 

Section 411 refers to "unfair or deceptive practices 
or unfair methods of competition in air transportation." 
The airlines provide various types of property trans¬ 
portation service, including air express service, under 
their certificates of public convenience and necessity, 
and some of those services may be regarded as competitive 
with others. But such competition between types of ser¬ 
vices is not, and never has been construed to be unfair 
or decept 4 ve practices or unfair methods of competition 
in air transportation. Within air express service 
itself, the airlines are not competing with REA Express. 




Air express service is a joint-enterprise of the 
airlines and REA Express. Under the Air Express 
Tariff No. 1, C.A.B. No. 1, pursuant to which air 
express service is being rendered, the word "carrier” 
as used in that tariff is defined in Rule No. 1 (C) 
as follows: 

"'Carrier' includes the Express Company 
and each of the airlines." 


IV. Comments on Specific Relief Re¬ 
quested by REA Express in 
Paragraph XIV _ 

REA Express requests the Board to institute an 
investigation into air express practices and to deter¬ 
mine and prescribe the lrvful rates and ' narges for air 
express, under section 1002(d) of the Act. 

REA Express has not alleged that any aspect of 
air express service, as provided for the public, is 
unlawful. With respect to air express rates, the Board 
has already prescribed them and has found them to be 
reasonable. In the absence of specific allegations 
pointing out the manner in which the present rates and/or 
practices in connection with air express service provided 
by the airlines is or are unjust or unreasonable with 
respect to shippers of air express, there is no basis 
lor the institution of an investigation by the Board 
under section 1002(d). 
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In addition to the foregoing request for an in¬ 
vestigation, REA Express has also requested that the 
Board "determine, rule, and order" as follows: 

(1) that the present parties to the Air 
Express Agreement, as extended to 
April 30, 1970, continue to perform 
the Air Express service as contemplated 
thereunder 

By this request, REA Express, in effect, is asking 
the Board to order an indefinite extension of Agreement 
C.A.B. No. 17935. That Agreement expires under its own 
terms on April 30, 1970. The parties may voluntarily 
extend that Agreement beyond that date if they so desire, 
but, for the reasons set forth in Appendix B hereto, 
the Board lacks the power to compel the airlines and 
REA Express to enter into an extension of the Agreement. 

The request may also be construed as asking the 
Board to order the airlines to continue air express 
service beyond April 30, 1970, in conjunction with REA 
Express without any agreement in fact existing, but in 
accordance with the provisions of Agreement C.A.B. No. 
17935. If this is the purport of the request, REA 
Express is then asking the Board to do by indirection 
what it cannot do directly, for the reasons set forth 
in Appendix B. The Board cannot by such means confer 
upon itself powers which it does not have. 

Air express service is a complex contractual 
relationship between thirty-five airlines and REA Express. 


The rights, duties, and obligations of the various 
parties, under the Agreement pursuant to which air 
express is provided, are many and vacied In the 
absence of such an Agreement between the parties, 
defining their rights, duties and obligations, the 
air express service as it is known today simply cannot 
be performed. Thus, if REA Express is not asking the 
Board to order an extension of the present Agreement, 
then REA Express must be asking the Board to impose 
upon the airlines an implied Agreement. The fact that 
the Board lacks power to compel the airlines to enter 
into an actual agreement with REA Express likewise 
extends to the Board's power to Impose upon the airlines 
an implied agreement with REA Express. 

If the airlines were ordered to continue to provide 
air express service in conjunction with REA Express, but 
without an agreement, under the terms proposed by REA 
Express, the Board would be taking the air express 
business from the airlines and giving it to REA Express, 
thereby depriving the airlines of property rights without 
due process of law. (See Appendix B.) Also, b£ 
continuing the air express monopoly in the absence of an 
agreement approved by the Board under section 412(b) and 
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the exemption thus conferred by section 414, the airlines 
would be exposed to actions for civil damages and 
criminal prosecution under the anti-trust laws. (See 
Appendix B.) 

Under section 1002(i) of the Act, the Board has the 
power to prescribe through routes and joint rates for air 
carriers entirely apart from any agreement between the 
carriers, but such joint rate provisions of the Act do 
not contemplate joint rates and through routes between 
direct and indirect air carriers. (See footnote 1, 
Appendix B.) 

A further consideration is raised by the request of 
REA Express. The Board is being asked to compel the air 
lines to accept a specific arrangement, while the Board 
has no power to compel REA Express to accept, and to 
continue to render, their portions of the air express 
service, under terms and conditions unacceptable to REA 
Express. That company may abandon its activity in air 
express service without the Board having the power to 
impose any sanction upon REA Express. 


V 
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(2) that for the purpose of conducting 
the Air Express service as contem¬ 
plated in (1) above REA Express be 
granted appropriate exemption 

If Agreement C.A B. No. 17935 is extended by voluntary 
action of the parties, REA Express will not require a 
further exemption. If a now agreement is entered into 
between REA Express and the airlines, a new exemption for 
REA Express normally would be required. In the absence of 
either an extended igreement or a new agreement, the 
request in (2) cannot be granted for the reasons stated in 
(1) above. 


(3) that pending the Board's final 
determination as to the,proper 
amounts to be p*id by REA to the 
air carriers, REA shall pay an amount 
which will yield the air carriers 
26£ per ton mile, such payments to be 
subject to retroactive adjustment 
under the Board's final determination 


If this request contemplates an extended agreement or 
a new agreement between the airlines and REA Express, then 
the division of revenue between the parties is a matter to 
be negotiated between them, rather than a matter to be 
imposed by the Board, as pointed out in Appendix B hereto. 
If, on the other hand, this request contemplates the 
setting of a rate to be paid the airlines in the absence of 
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any agreement, the request cannot be granted for the 
reasons set forth in (1) and (2) above. 

(4) that the Beard order the airlines 
to enter into a permanent agreement 
with REA Express which would give 
REA Express complete control over 
air express rates and would require 
the airlines to submit all other 
disputed matters to arbitration 

For the reasons set forth in Appendix B hereto, the 
Board does not have the power to compel the airlines to 
enter into any type of agreement with REA Express. 

V. Conclusion - Position of the Airlines 

The airlines are fully aware of their responsibility to 
the shipping public. Their record of fostering air express 
service over the years speaks to this point. Now we are 
confronted with a situation where the means of providing 
such service may require a change in order to continue to 
meet public need. Hie airlines have demonstrated their 
desire to enter into a fair and equitable agreement with REA 
Express and to avoid termination of this long standing 
arrangement. However, in the opinion of the airlines, ter¬ 
mination of that arrangement would be preferable in the 
public interest to an agreement which would constitute a 


*4 
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surrender to REA's take-over demands. In the event of 
such termination, adequate alternate means of moving 
small package traffic are available to the shipping public. 

WHEREFORE, the Air Express Negotiating Committee, 
on behalf of the airlines, parties to Agreement 
C.A.B. No. 12866, and Agreement C.A.B. No. 17935, 
respectfully prays that, for the reasons set forth above, 
the Petition and Complaint of REA Express, filed with the 
Board on April 9, 1970, be dismissed. 

Respectfully submitted, 

AIR EXPRESS NEGOTIATING COMMITTEE 

By 

RUSSELL S. 6ErWHArd- 

Its Attorney 


' • 1 
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VERIFICATION 

CITY OF WASHINGTON ) 
DISTRICT OF COLUMBIA ) 


Russell S. Bernhard, being duly sworn, deposes 
and states that he is the attorney for the Air Express 
Negotiating Committee, that he has read the foregoing 
Answer and Appendices thereto and knows the contents 
thereof, and that he believes the same are true as 
stated to the best of his knowledge. 


Russell S. Bernhard 

Subscribed and sworn to before me this 17th day of 
April, 1970. 


Notary Public 


CERTIFICATE OF SERVICE 

I hereby certify tuat I have filed a copy of the 
foregoing Answer by properly addressed first class 
mail this 17th day of April, 1970, upon John E. Robson 
and Elroy H. Wolff, 1156 15th Street, N.W., Washington, 
D.C., 20005, and Arthur M. Wisehart, 219 East 42nd 
Street, New York, N.Y., 10017, attorneys for REA 
Express. 
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APPENDIX A 


AIR EXPRESS SERVICE - THE NATURE OF THE 
INTERESTS THEREIN OF THE AIRLINES AND THE EXPRESS COMPANY 
AND OF THEIR RELATIONSHIPS TO ONE ANOTHER 

Air express service has existed for more than forty 
years. During that entire period of time the airlines 
(direct air carriers) have been performing pursuant to 
their certificates of public convenience and necessity 
the airport to airport transportation of air express 
shipments, and the Railway Express Agency, Inc., (under 
that name and previous and subsequent names) has been 
providing the pickup and delivery ground services and 
certain administrative services. 

During the many years this service has existed, the 
Railway Express Agency, Inc., (hereinafter referred to 
as the Express Company) and the airlines have had written 
contracts defining the terms and conditions of their re¬ 
lationships in performing this jointly conducted operation. 
The evolution of these relationships can beet be explained 
by an historical review of the air express operations 
during three distinct periods: (1) operations prior to the 
Civil Aeronautics Act of 1938, (2) operations from the 
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enactment of the Civil Aeronautics Act until August 1, 
1959; and (3) operations from August 1, 1959, to the 
present date. 


I. AIR EXPRESS OPERATIONS PRIOR TO 
ENACTMENT OF THE CIVIL AERO¬ 
NAUTICS ACT OF 1938 


The relationship of the airlines and the Express 
Company in the period preceding enactment of the Civil 
Aeronautics Act on May 14, 1938, is described by the 
Civil Aeronautics Board in Railway Express Agency, Inc. - 
Certificate of Public Convenience and Necessity . 2 C.A.B. 
531 (1941), as follows (p. 532): 

"Prior to and a11 times since May 14, 

1938, applicant has been engaged in the 'air 
express' business under contracts with sub¬ 
stantially all of the domestic air carriers. 

The contract with each air carrier is terminable 
at the will of either party on six months' 
written notice, and is identical with every other 
contract except as to the routes involved. By 
the contract the air carrier agrees to furnish 
facilities for the transportation of property 
by aircraft between flying fields adjacent to 
enumerated points. The air carrier further 
agrees that during the term of the contract it 
will not accept property for transportation from 
any party other than applicant. Gross revenues 
after the deduction of promotional and operating 
expenses of the 'air express' business are 
divided 87 1/2 percent to air carrier and 12 1/2 
percent to applicant. On Its part, applicant 
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agrees to enga ge as an independent contracto r 
in the solicitation, promotion, collection,— 
acceptance and delivery of parcels, packages, 
and other property for transportation by air¬ 
craft. Applicant further agrees not to enter 
into the air transportation business by opera¬ 
ting its own aircraft in competition with the 
air carrier during the term of the agreement, 
and further agrees to perform the collection 
and delivery service for all property shipments 
to and from the airport regularly used by the 
air carrier and between connecting air carriers 
at different airports." (underlining added) 

The significant aspects of these early air express 
arrangements were that (1) "air express" was the exclusive 
method of transporting property by air, in that the air¬ 
lines agreed with the Express Company that they would not 
accept property for transportation from any other party; 
Pnd (2) the Express Company would first receive from air 
express revenues all of its promotional and operating 
expenses, and then it would divide the remaining revenue 
on the basis of 87 1/2% to the airlines and 12 1/2% to 
the Express Company. 

The participation of the Express Company in air 

I 

express service on a "cost plus" basis was a mandatory 
requirement of the Express Company. REA was adamant in 
its refusal to accept any element of risk in conjunction 
with air express service. Thus, from its inception 
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until August 1, 1959, the entire entrepreneurial risk 
element in the air express operation was borne solely 
by the airlines 


II. AIR EXPRESS OPERATIONS DURING THE 
PERIOD FROM THE ENACTMENT OF THE 
CIVIL AERONAUTICS ACT OF 1938 UNTIL 
AUGUST 1. 1959_ 


A. The authority of the airlines to perform 
air express service under the Civil 
Aeronautics Act of 1938 


In Mid-Continent Grandfather Certificate , 1 C.A.A. 8, 

Mid-Continent Airlines, Inc., applied for a grand-father 

certificate of public convenience and necessity, Including 

a request that it be permitted to utilize the services of 

the Railway Express Agency, Inc., in connection with air 

express service. In denying this request, the Board stated 

as follows (1 C.A.A. 10-11): 

"The applicant has included in its application a 
request that under the certificate 'it be per¬ 
mitted to utilize the services of Railway 
Express Agency, Inc., a Delaware corporation, as 
an independent contractor, in discharging 
applicant's duties as a common carrier of property 
by aircraft other than the actual transportation 
thereof from airport to airport.' In view of the 
fact that the certificate to be issued under 
section 401 (e) (1) of the act will authorize the 
transportation of property by air, no additional 







authorization in required in respect of the 
actual air transportation of such property, 
although, of course, there are other pro¬ 
visions of the aot, not pertinent to this 
proceeding, to which contracts or other arrange¬ 
ments affecting air transportation may be 
subject." 

See also Continental Air Lines. Inc., Grandfather 
Certificate , 1 C.A.A. 14; Chicago St Southern Air Lines . 
Inc., Grandfather Certificate . 1 C.A.A. 29; Western Air 
Lines Grandfather Certificate. 1 C.A.A. 39. 


B. The legal status of the Express Company 
and the Air Express Contracts under the 
Civil Aeronautics Act of 1938 _ 

The enactment of the Civil Aeronautics Act of 1938 
did not materially change the nature of air express 
service. It continued to operate substantially in the 
same manner and with the same type of relationships 
between the airlines and the Express Company as existed 
prior to enactment of the Act. 

Soon after the new Act became effective, the Express 
Company filed an application for a "grandfather" cer¬ 
tificate of public convenience and necessity to operate 
an "air express" business over the existing lines of the 
certificated airlines. Railway Express Agency, Inc. - 
Certificate , supra . The Board denied the application, 
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holding that section 401(e) of the Act did not apply 
to the type of operations being conducted by the 
Express Company during the "grandfather" period, but 
it held that the Express Company was an indirect air 
carrier. A temporary exemption was granted to the 
Express Company to permit it to continue its participa¬ 
tion in air express operations pending an Investigation 
of its contracts with the airlines. (C.A.B. Order 
Serial No. 941, March 13, 1941). 

By order dated October 31, 1939, as amended, the 
Board instituted an investigation of the contracts 
between the airlines and the Express Company. Because 
of the war, the investigation was postponed, and the 
Board's decision in the investigation was not finally 
issued until March 2, 1943 ( Railway Express Agreements , 

4 C.A.B. 157). In the course of the investigation the 
Board advised the airlines that air transportation had 
reached a state of development where the airlines must 
be freed from the restrictive conditions of the air 
express contract. Of particular concern to the Board 
were the conditions that provided: (1) that the airlines 
would not accept cargo business from anyone except the 
Express Company, (2) that the Express Company would not 





contract with any other airlines for a competitive 
service without meeting certain restrictive conditions, 
and (3) that air express rates had to be maintained at 
a certain level above rail express rates. 

Upon being advised that the Board would not approve 
the contracts unless the foregoing conditions were 
removed, the airlines and the Express Company amended 
the agreements effective February 24, 1943, to conform 
to the Board's requirements, and the Board, on March 
2, 1943, then approved the contracts under section 412 
of the Act (4 C.A.B. 160). 

No further action was taken upon the exemption 
order pursuant to which the Express Company was operating 
as an indirect air carrier until September 3, 1946, at 
which time, in Order Serial No. 5149, the Board continued 
the exemption. 

The enactment of the Federal Aviation Act of 1958 
had no effect upon the air express operations. All 
pertinent provisions of the Civil Aeronautics Act of 
1938 were brought forward in the new Act. Accordingly, 
the Board again acted on November 20, 1958, to extend 
the exemption. Such reissued orders were deemed necessary 
because the exemption applied only to operations con- 



ducted pursuant to the specifically approved contracts 
between the airlines and the Express Company, and as 
those contracts were amended or superseded, revised 
exemption orders were required. The latest such revision 
of the exemption was on June 4, 1964, in Order No. E-22273. 

C. The nature of the contractual relation¬ 
ships between the airlines and the 
Express Company, 1938-195 9_ 

During the twenty year period from the enactment of 
the Civil Aeronautics Act of 1938 until August 1, 1959, 
the contracts between the airlines and the Express Company 
remained substantially unchanged. The contracts were 
renewed each five year period, but the Express Company 
still insisted upon retaining a cost-plus status. The 
nature of the contractual provisions for division of 
revenue between the airlines and the Express Company were 
as follows: 

(1) Contract effective February 24, 1943 
Under this contract, the Express Company 
received all expenses of every type attributable 
to the air express service, plus 12 1/2% of 
the gross revenue remaining after the foregoing 


cost items were deducted. 

The contract also provided as follows: 
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"The payment provided for herein shall 
be in full compensation to the Express 
Company for all services which may be 
rendered by the Express Company as con¬ 
templated by this Agreement, and the 
Express Company agrees to accept, so 
far as lawful, such payment as full 
compensation for such services." 


(2) Contract effective January 1. 1951 
Under this contract, the Express Company 
received (1) a "fixed cost factor" for each 
shipment, based upon actual 1950 costs plus 10% 
plus annual adjustments; (2) all other direct 
costs not included in determining fixed cost 
factor; (3) overhead equal to 12 1/2% of the 
costs in (1) and (2); (4) a profit equal to 10% 
of the costs in (1), (2), and (3); and 20% 
of the remaining gross revenue after the fore¬ 
going deductions of costs and profit. 

The contract also provided as follows: 

"The payment provided for herein shall 
be in full compensation to the Express 
Company for all services which may be 
rendered by the Express Company as 
contemplated by this Agreement, and the 
Express Company agrees to accept, so far 
as lawful, such payment as full com¬ 
pensation for such services." 


(3) Contract effective August 1, 1954 
Under this contract, the Express Company 
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received (1) a fixed cost factor per ship- 

\ 

ment based upon 1953 costs, plus annual 

increments; (2) all other direct costs not 

included in determining the fixed cost 

factor; (3) overhead equal to 9 1/2% of the 

costs in (1) and (2); (4) 3% of gross revenue; 

and (5) 19.31% of gross revenue remaining 

after deducting the foregoing items. 

The contract also provided as follows: 

"The payment provided for herein shall 
be in full compensation to the Express 
Company for all services which may be 
rendered by the Express Company as con¬ 
templated by this Agreement, and the 
Express Company agrees to accept, so far 
as lawful, such payment as full compen¬ 
sation for such services." 

The foregoing contract provisions clearly demonstrate 
the cost-plus nature of the remuneration received by the 
Express Company from air express operations during the 
period 1938-1959. Although the contracts afforded the 
airlines the right to require appropriate accounting by 
the Express Company, and also the right to audit the air 
express accounts maintained by the Express Company, the 
fact that the air express and rail express operations were 
thoroughly Intermingled made impossible an accurate or 
realistic audit of air express costs incurred by the 


□ 


1 


69(a) 


Express Company. In this connection, the airlines em¬ 
ployed a certified public accounting firm which, after 
study, concluded that it was not possible to make an 
adequate audit. As a result, the airlines simply had 
to accept, virtually on faith, the amount of air 
express revenue determined for them by the Express Company. 

While the entire entrepreneurial risk of the air 
express operation was borne by the airlines, as 
evidenced by the cost-plus compensation basis for the 
Express Company, the actual holding out to the public 
of air express service was under a tariff issued in the 


name of, and published by, the Express Company, with 
the consent of the airlines. Thus, to the public the 


air express business appeared to be the business of the 
Express Company; but actually, the business belonged to 
the airlines, and the Express Company was employed by 
the airlines to perform certain specific services in 
connection with air express service. This fact is made 
abundantly clear by the quoted contract provisions set 
forth above with regard to the ’’payment ... in full 
compensation to the Erpress Company for ... services ... 
rendered...”. The Express Company, during the twenty- 
one years from 1938 to 1959, was actually working for the 
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airlines, was paid its full costs plus profit for the 
services rendered, and bore no entrepreneurial risk. 

The steadily increasing share of the total gross revenue 
paid to the Express Company under these contracts is 
evidenced in the following section. 


D. Airline revenue as a percentage of gross 
air express revenue during the period 
1940-1958. _ 


Calendar 

Year 

Gross Air Express 
Revenue 

Airline 

Revenue 

Airline % 
of total 

1940 

$ 3,043,000 

$ 2,061,333 

67.72 

1941 

$ 4,277,000 

$ 2,894,634 

67.66 

1942 

$ 9,036,000 

$ 6,777,925 

75.00 

1943 

$10,999,000 

$ 8,014,257 

72.86 

1944 

$11,451,000 

$ 8,020,134 

70.04 

1945 

$13,497,000 

$ 9,927,234 

73.54 

1946 

$14,718,000 

$ 9,452,000 

64.22 

1947 

$17,553,000 

$10,589,000 

60.32 

1948 

$18,504,000 

$10,458,000 

56.51 

1949 

$17,272,000 

$ 9,281,000 

53.73 

1950 

$22,901,000 

$13 ,042,000 

56.94 

1951 

$30,676,000 

$15,663,000 

51.05 

1952 

$32,365,000 

$16,844,666 

52.04 

1953 

$34,239,000 

$17,526,000 

51.18 

1954 

$33,248,000 

$16,687,000 

50.18 

1955 

$40,316,000 

$20,340,000 

50.45 

1956 

$42,106,000 

$19,539,000 

46.40 

1957 

$38,008,651 

$16,129,000 

42.43 

1958 

$40,990,000 

$17,457,000 

42.58 


► 
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III. AIR EXPRESS OPERATIONS FROM 

AUGUST 1, 1959, TO THE PRESENT 
DATE 


A. The development of the "partnership” 
concept in lieu of the cost-plus 
arrangement wi th the Express Company 

The 1954 contract was set to expire on July 31, 1959 . 
In anticipation of the imminent negotations with the 
Express Company for a new contract, the airlines met early 
in 1959 to consider their position. The conclusion was 
reached that the airlines would not again be subjected to 
a cost-plus arrangement for the Express Company, par¬ 
ticularly in view of the apparent inability of the Express 
Company to control its spiralling costs. Additionally, 
the airlines felt that the time had come to make the 
public aware of the fact that air express service was a 
service of the airlines, rather than a service of the 
Express Company, and to do this they conluded that there 
must be a new type of tariff in which all the airlines 
would be participating carriers. Lastly, the airlines 
agreed that henceforth the Express Company would have to 
share the entrepreneurial risk. 

The airlines realized that to attain these objectives 
they could no longer contract individually with the 
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Express Company. Hence, in early 1959 an "Agreement 
Among Certain Air Carriers Relating To Air Express 
Service" was developed. The Agreement removed from the 
"standard-form express contract" those elements which 
were of concern solely to the airlines, such as the 
establishment of the Air Express Committee and its 
functions and the division of the air express revenue 
among the airlines. The Agreement was a continuing 
one and an airline party could withdraw only upon six 
months notice to the other airlines. Thus, the new 
Agreement was, in effect, an air express pooling 
agreement between the airlines. The Agreement further 
provided for the establishment of an Air Express 
Negotiating Committee to be elected by the airlines, and 
whose duty it was to negotiate with the Express Company 
(or some other party) to provide the required ground and 
administrative services in connection with air express 
operations. The Agreement was filed with the Civil Aero¬ 
nautics Board as Agreement C.A.B. No. 12866. The Board 
advised the airlines that it would approve the Agree¬ 
ment only after certain amendments were made. The 
airlines amended the Agreement accordingly, and the 
Agreement was approved by the Board on April 21, 1959 
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(Order No. E-13764). The Agreement continues in effect 
to this day, and all U.S. certificated airlines 
operating between points in the United States and three 
foreign airlines operating between a point in Canada 
and a point in the United States are parties thereto. 

The negotiations between the Air Express Negotiating 
Committee and the Express Company during May, Juue and 
July, 1959, were long and difficult. The airlines were 
adamant on two points: the arrangement had to be a 
partnership with a 50-50 split of revenues, after certain 
agreed expenses to be taken by the Express Company, and 
an agency tariff must be published in which the airlines 
were to be participating carriers. On July 1, 1959. the 
airlines, believing that the outlook for a contract with 
the Express Company was virtually hopeless, filed their 
own Official Air Express Tariff No. 1 and undertook through 
Air Cargo, Inc., to make arrangements to provide their own 
ground and administrative services for air express. 

Subsequently, the Express Company agreed to the 
partnership arrangement and the new agency tariff. The 
separate airline tariff and Air Cargo, Inc. arrangements 
were cancelled, and air express service continued under 
a new arrangement between the airlines and the Express 
Company. A new agency tariff was published with each of 
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the airlines and the Express Company as participating 
carriers. 


B. The terms of the contract effective 
August 1. 1959 


Under the terms of the August 1, 1959 agreement 
(which was filed with the Board as Agreement C.A.B. No. 
13498 and approved by the Board on November 24, 1959, 
by Order No. E—14675), the distribution of gross air 
express revenues was as follows: 

(1) Advertising expenses and the expenses of 
the Joint Committee were paid first. 

(2) The Express Company then retained $1,738,000. 

(3) The Express Company was then entitled to 
the amount derived from any rate increase 
after August 1, 1959, attributable solely 
to increased Express Company costs. 

(4) The remaining gross air express revenues 
were divided equally - one half to the 
Express Company and one half fo the air¬ 
lines . 


C. 


The terms of the contract 
1, 1964 


effective August 


The 1959 Agreement between the airlines and the 
Express Company expired July 31, 1964. A new five-year 
Agreement was entered into on August 1, 1964, and filed 
with the Board as Agreement C.A.B. No. 17935. That 
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Agreement was approved by the Board on June 4, 1965, by 
Order No. E-22271. 

Under the 1964 Agreement revisions favorable to 
the Express Company were made. Essentially, the 
division of revenue between the Express Company and the 
airlines is as follows: 

(1) Advertising and Jcint Committee expenses 
are first deducted. 

(2) The Express Company is then given the 
proceeds of all rate increases attributable 
to its increased costs. 

(3) The gross revenue remaining is divided into 
two equal shares - one for the Express 
Company and one for the airlines. 

(4) From the airlines’ share, $722,000 is 
deducted and paid to the Express Company. 

(5) From the airlines' share, an amount equal 
to 1.7% of total gross air express 
revenue (after deducting items (1) and (2) 
above) is deducted and paid to the Express 
Company. (For the first ten months of 
1969, this figure amounted to $1,265,422). 

(6) From the airlines' share, 30% of the amount 
paid by the Express Company in loss and 
damage claims is deducted and paid to the 
Express Company. 

The respective shares of gross air express revenue 
accruing to the airlines and the Express Company under 
the "partnership" concept which began August 1, 1959, 
including the airlines' declining percentage is readily 
apparent from the following figures: 
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Airline revenue as a percentage of gross 
air express revenue during the period 
1959-1969 


Calendar 

Year 


Gross Air Express 
Revenue 


Airline 

Revenue 


1959 $47,701,000 

1960 $49,574,000 

1961 $50,817,000 

1962 $58,401,000 

1963 $61,295,000 

1964 $67,400,000 

1965 $79,163,000 

1966 $87,514,000 

1967 $87,847,000 

1968 $93,603,000 

1969 * $99,224,074 


$20,803,000 

$23,862,000 

$23,765,000 

$26,968,000 

$28,421,000 

$31,114,000 

$34,118,000 

$36,800,000 

$35,471,000 

$38,222,000 

$40,360,577 


* 12 months ending October 31, 1969. 


Airline % 
of total 


43.52 

47.93 

46.76 

46.17 

46.36 
40.16 
43.09 
42.05 

40.37 
40.83 
40.68 


Contractual status subsequent to June 


The 1964 Agreement, C.A.B. No. 17935, had a termi¬ 
nation date of June 30, 1969. For some months prior to 
that time the Express Company, then being operated by 
trustees appointed to hold and dispose of the railroad 
ownec stock of the company, was in an uncertain state 
as to its future. A group of company officers had proposed 
to the trustees that they would purchase the company and 
other offers may also have been pending. Because of these 
uncertainties, the Express Company requested an extension 
of the existing Agreement until October 31, 1969. The 


* 
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airlines agreed, and an amendment 
effect on June 12, 1969. 


was executed to that 


On or about July 10, 1969, the trustees announced 
that the offer of the Express Company management group 
to purchase the Company had been accepted. (The changed 
nature and ownership of the Express Company will be 
discussed in section IV following). The new management 
group advised the airlines that they were not then 
prepared to negotiate a new contract, and that they would 
require a period of time to familiarize themselves with 
the essential details concerning the air express operations. 
However, negotiations began in the latter half of August 
1, 1969, and several sessions were held prior to the end 
of October. 

Early in October, 1969, the Express Company manage¬ 


ment stated that the Express Company was in desperate 
financial condition, and that if it were to remain solvent 
it would require some interim arrangement for additional 
revenues during the period November, 1969, through June, 

1970. The airlines agreed to make available $3,000,000 

to the Express Company, in the form of monthly payments 

to be taken from the airlines' share of revenues during 

the period November, 1969, through April, 1970, provided 

that the present agreement was extended to May 1, 1970, and that 

negotiations would commence not later than January 19, 1970, 
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for the purpose of arriving at the terms of a new Air 
Express Agreement on or before April 1, 1970. That 
date has come and gone, but no new Air Express Agreement 
has been reached. 

IV. THE CHANGED NATURE OF THE EXPRESS 
COMPANY AND ITS OWNERSHIP _ 

A. The changed nature of Express Company 
operations _ 

Originally the Express Company was conceived and 
operated as an adjunct of the railroad industry - their 
package service. It picked up,.arranged for rail trans- 

4 

portation, and delivered small shipments. The service 
was performed at points throughout the Nation receiving 
rail service. 

Because of the Express Company's nationwide rail 

; 

express pickup and delivery operations and administrative 
services, the Express Company was employed by the airlines 
to perform a similar service for air shipments, using 
the same vehicles and offices that handled rail shipments. 
Initially, the Express Company confined itself almost 
entirely to these two types of express service - rail and 
air, between which there was no competition. 

With the decline of rail passenger service, and the 
express cars associated with such service, the Express 
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Company has moved into the field of substituted high¬ 
way transpor ation. The Interstate Commerce Commission 
has granted motor carrier certificates to the Express 
Company for both line—haul motor service involving 
a prior or subsequent rail or air movement and for 
exclusive highway service. See Railway Express Agency, 
Inc., Extension Nashua, N.H .. 91 M.C.C. 311 (1962), and 
Railway Express Agency. Inc., Extension - Rochester - 
Albany , 98 M.C.C. 341 (1965). 

In conjunction with its highway operations, the 
Express Company has instituted ’’key-point terminals", 
where it consolidates and breaks-bulk in connection with 
movements between such terminals. The Interstate Commerce 
Commission has authorized the Express Company under its 
motor carrier certificates to serve very much larger 
terminal areas than the traditional commercial zones which 
other motor carriers may serve. Express Company Terminal 
Aieas , 332 I.C.C. 91 (1967). This fact, plus the very 
liberal privileges the Interstate Commerce Commission has 
accorded the Express Company with respect to the publi¬ 
cation of aggregate rates, unit rates, and volume rates, 
with the latter ranging to 10,000 pounds minimum ship¬ 
ments, the Express Company has become a major competitor 
in the line-haul motor carrier field. 
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The Express Company has recently entered other 
areas of line-haul surface transportation. It performs 
consolidation and distribution services for shippers, 
and in its break-bulk operations it will deliver the 
smaller shipments to the post office for onward move- 
ment. It also has moved into rail piggy—back service 
in connection with containerized services offered between 
its terminals. It also operated an extensive leasing 
service, which it recently sold. 

In international surface transportation, the Express 
Company offers a single bill—of—lading service by ship 
transportation between the United States and foreign 
points. In international air transportation, it is an 
I.A.T.A. agent. 

Thus, in the field of cargo transportation, both 
domestic and international, the Express Company appears 
to be expanding on many fronts. The effect this will or 
could have on the future development of the small 
package air traffic, which has traditionally been the role 
of air express service, cannot be foreseen at this time; 
but the effect could be adverse as a result of possible 
conflicting interests pres nt in the Express Company 
operations as they now exist. 

B. The changed nature of Express Company 
ownership _ 

From its inception until 1969 the Express Company was 
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a wholly owned subsidiary of the railroads. Commencing 
in about 1964, certain of the railroads made overtures 
towards disposing of their interest in the Express 
Company. A lack of unanimity among the railroads as to 
whether they wanted to sell or retain the Express Company 


contributed to the uncertainty as to the future of that 
Company. With the Company in desperate financial straits, 
the railroads placed their stock in the hands of voting 
trustees with authority to sell the Company. Various 
offers were made, but failed to materialize. Finally, 
in the summer of 1969, an Express Company management 
group made an offer to the voting trustees, which offer 
was accepted. 

According to public statements, a management group, 
consisting of five Express Company officers, with 
an investment of approximately $2,000,000,purchased 
control of the Express Company. On August 20, 1969, 
the REA Holding Company was organized as a Delaware 
corporation owned by the Express Company officers who 
made the purchase offer. Acquisition of the Express Com¬ 
pany stock presumably has been effected through purchase 
by the holding company, which now controls the Express Com¬ 
pany. The indications are that there will be a public 
offering of the Express Company stock. 
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V. THE FUTURE OF AIR EXPRESS SERVICE 
IF THE AIRLINES AND THE EXPRESS 
COMPANY DO NOT RENEW THEIR CONTRACT 

The record reveals that the average air express ship¬ 
ment today weighs 27 pounds and i« transported by air 
an average distance of 750 miles at an average cost to 
the shipper of approximately $10.00. Moreover, on 
the basis of a survey conducted in January, 1970, by 
the airlines at the 35 cities where the Express Company 
maintains airport offices, it has been found that 
substantial numbers of air express service users do not 
utilize the Express Company's pickup and/or delivery 
services. In response to specific airline questions, 

Express Company supervisory personnel in the field 
estimated that a substantial number of shipments were 
being brought to and/or picked up from the Express Company 
at the airports. The estimates at some of the major 
airports were: Newark 60%; Chicago-O'Hare 60%; Atlanta 
60%; Los Angeles 56%; Charlotte 45%; Miami 40%; Cleve¬ 
land 35%; and Philadelphia 35%. The above average air 
express shipment weights, distances and costs, and the 
estimates of shipments not picked up or delivered by 
the Express Company indicate that the use of alternative 
means of handling shipments now moving as air express 
would not be adverse to the interests of the shipping public. 
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If the airlines and the Express Company do not 
reach an agreement, then various alternatives are avail¬ 
able to the airlines. The airlines still will have 
their basic underlying agreement C.A.B. No. 12866, under 
which they may make other arrangements to provide the 
necessary ground services and administration for air 
express service. Or the airlines may undertake their 
own joint air express operations with their own 
facilities. Or. air express may become a separate category 
of cargo service offered by each airline. 

Meanwhile, a range of alternative air services are 
available to the present user of air express service. 

They are: 

1• Air Parcel Post Service 

Air parcel post service receives the same 
priority as air mail; the shipment must be taken 
to the post office; the shipment is delivered to 
the consignee by the post office at destination; 
a 70 pound weight limitation and a 100 inch 
maximum girth limitation applies. 

2. Air Freight Forwarder Service 

In air freight forwarder service, pickup 
and delivery service is provided and weight and 
size limitations will accommodate all air express 
shipments. 

3• Airline Air Freight Service 

In airline air freight service pickup and 
delivery service is available and weight and 
size limitation will accommodate all air express 
shipments. 
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4. Airline Airport-to-Airport Package Service 

A new expedited package service is now 
being offered by several airlines, limited to 
on-line, airport-to-airport movement. The 
package is carried on a flight specifically 
designated by the shipper. Rates vary from 
airline to airline, but the service is designed 
to handle s hipments requiring expedition 
(under circumstances where the shipper desires 
to bring the shipment to the origin airport 
and the consignee desires to receive the ship¬ 
ment at the destination airport). 

The cost to the shipper of the above alternative 

services compared to the cost of air express service 

will vary according to the service chosen, the weight 

and distance of the shipment, and whether pickup and 

delivery service is desired. The speed and quality of 

these services is comparable to that of air express 

service. 






85(a) 


APPENDIX B 


LEGAL MEMORANDUM 


Question Presented ; Does the Civil Aeronautics Board 
have the authority (a) to require the airlines to 
continue their arrangements with REA Express for air 
express service under Agreement C.A.B. No. 17935, wnich 
expires under its own terms on April 30, 1970; or (b) 
to modify the terms of Agreement C.A.B. No. 17935, 
Including the expiration date thereof; or (c) to 
require the airlines to enter into a new agreement with 
REA Express for air express service under the terms 
imposed in whole or in part by the Board; or (d) to 
require the airlines to continue to provide an express 
service in conjunction with REA Express without an 
agreement? 



The Board's authority, if any, in the* premises 
must be found within the scope of section 412 of the 
Federal Aviation Act.2/ The present Agreement C.A.B. No. 

17935 is subject to section 412(a) of the Act, and the 
parties to the said Agreement duly filed it with the 
Board as required by that section. By Order No. E-22271, 
dated June 4, 1965, the Board approved the said Agreement 
under the provisions of section 412(b) of the Act. Under 
the terms of the Agreement, it was to terminate 
automatically on June 30, 1969. By subsequent agreements 
of the parties, also filed with the Board under section 
412(a), the termination date was extended to April 30, 

1/Sections 404(a) and 1002(1) of the Act do not contemplate joint 
rates and through routes between direct and Indirect air 
carriers. Airborne Freight Corporation v. Civil Aeronautics 
Board, 257 FTTTTT5- - ~ 
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1970* The termination on April 30, 1970, is auto¬ 
matic. No cancellation or other notice is required 
as a condition precedent to termination. 

ANALYSIS OF C.A.B. AND COURT CASES UNDER THE 
CIVIL AERONAUTICS ACT AND THE FEDERAL AVIATION 
ACT RELATING TO THE BOARD’S AUTHORITY 
UNDER SECTION 412 


The Board, in a number of cases, has established 
the position that under section 412, it has full auth¬ 
ority to state the conditions upon which it will approve 
an agreement, but that it does not have the authority 
to compel the parties to accept such conditions. In 
other words, the Board can offer the parties the choice 
of having their agreement approved upon their acceptance 
of the Board's conditions, or of having their agreement 
disapproved. 

A leading case on this subject is Agreement 
Establishing Air Cargo, Inc., Petitions of Eastern Air 
Lines, Inc., and United Air Lines, Inc., for Reconsidera¬ 
tion , 9 C.A.B. 468 (1948). In that case Eastern and 
United requested reconsideration of the condition imposed 
that any air carrier certificated by the Board be auth¬ 
orized to participate in Air Cargo, Inc., as a matter of 


/ ■ " 
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right. Eastern and United argued that this condition 
was unlawful because the condition "is an attempt 
to revise the agreement among the parties" and the 
Board has no legal authority to impose a condition. 

The Board rejected this argument (9 C.A.B. at 471-2), 
on the basis that the condition did not revise the 
agreement, "but,merely insures that no air carrier party 
to the agreement shall execute the provisions thereof 
in a manner which would unreasonably exclude new 
certificated-air-carrier participation in accordance 
with" the Board's decision. The Board also held that 
the condition related merely to procedural considera¬ 
tions, not to substantive matters. 

"If the condition in fact is contrary to the 
provisions of the agreement, then it would 
appear that the agreement is adverse to the 
public interest under section 412(b) of the 
Act. Under such circumstances we have the 
alternative of either disapproving the agree¬ 
ment or imposing a condition to nullify 
objectionable provisions. The argument that 
we can use only the alternative of disapproval 
whatever its academic legal merits, would 
appear to be an unrealistic approach to the 
problems of administrative regulation under 
section 412. It would Impose unwarranted 
burdens on parties to an agreement and defeat 
the accomplishment of many worthwhile 
objectives. It would appear to be a much 
sounder regulatory approach to give the parties 
to an agreement the opportunity of performance 
under the agreement in accordance with standards 
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of public interest determined by U 3 
where that is practical, rather than to 
disapprove the whole agreement outright. 

Since we can always disapprove an agree¬ 
ment if a condition imposed upon an order 
of approval under section 412 is violated, 
the legal result will be the same whether 
we impose a condition in the first in¬ 
stance or disapprove an agreement until it 
is amended to remove provisions that are 
adverse to the public interest. ..." (p. 472) 

In United-Western Acquisition of Air Carrier 

Property . 11 C.A.B. 701 (1950) (not involving Section 

412 as such) the Board held it had power to impose 

employee protective conditions in cases of transfers 

of certificates under Section 401 of the Act. The 

Board stated: 

"The short answer to any challenge to the 
Board's power to impose conditions in a 
certificate-transfer case is that by imposing 
conditions the Board finds that without them 
the transfer is not consistent with the 
public interest and should be disapproved. 

Hence, the imposition of conditions does no 
more than give the parties to a certificate 
transfer an opportunity to modify the basis 
of their transaction, and thereby to avoid 
the order of disapproval which the Board would 
otherwise be compelled to issue. Air Cargo, 

Inc., Agreement, Petitions, 9 C.A.B. 468, 

(1948)." 

In ATC Agency Resolution Investigation , 29 C.A.B. 
258 (1959), aff'd, 286 F.2d 414 (2nd. Cir. 1961), cert. 
denied, 366 U.S.S. 928 (1961), the Board made its first 
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comprehensive investigation of the resolutions and 

procedures of the Air Traffic Conference of America 

for selection and retention of travel agents since 

the ATC agreement was originally approved. Bureau 

Counsel offered several proposed changes in the ATC 

procedure, including suggesting that the Agency 

Committee system be eliminated and its functions given 

over to the executive secretary. 

American Airlines argued that the suggestions 

of Bureau Counsel amounted to a re-writing of the agree 

ment. The Examiner found: 

"According to American, bureau counsel's 
proposal to disapprove the resolution and 
have the ATC adopt his ideas or else 
promulgate regulations and amend the carrier's 
certificates so as to prescribe compliance 
with the regulations, is a subterfuge for 
evading the limits of the Board's power under 
section 412. The Board, American argues, can 
only veto section 412 agreements, it cannot 
modify them; and neither the 1952 amendment 
giving the Board power to curb unfair com¬ 
petition by travel agents nor the Board's power 
to condition the grant of certificates to the 
airlines can alter the basic fact that the Board 
has no jurisdiction to regulate the selection 
/ o«i? ntion of travel agents by the airlines." 


The Examiner held: 

"That the Board has no Jurisdiction to 
regulate the selection and retention of travel 
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agents there can be no dispute. ... The 
legislative history of section 412 clearly 
supports American that this authority 
reposes in the airlines subject only to test 
the public interest under the watchful eye 
of the Board." (p. 309) 

The Examiner held, however, that the Board has 
recognized its power to "attach reasonable conditions 
to its approval nullifying objectionable provisions 
and prescribing the basis upon wh^ch the agreement will 
acceptably meet the test of public interest." The 
Examiner then quoted Air Cargo , supra , and held that 
"To the extent that Bureau Counsel's recommendations 
contemplate a nullification of objectionable features 
in the conference system and the establishment of a 
basis upon which such system will meet the test of 
public interest, they may properly be considered. Beyond 
this, however, they are improper and should be ignored." 
(p. 310) 

The Examiner later expressed doubt that the agree¬ 
ment could be modified by substituting the executive 
secretary for the Agency Committee (p. 318): 

"As mentioned earlier, section 412 of the 
Act was enacted in order to give the carriers 
a measure of industry self-regulation subject 
only to the watchful eye of the Board. It is 
not industry self-government for the Board to 
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tell the carriers exactly how they are to 
operate in the agency field by prescribing 
the terms under which they can proceed. The 
Board's function is to veto agreements or 
parts thereof which are adverse to the public 
interest and to indicate thp basis upon which 
approval will be made. Bureau counsel has 
gone further than this and to adopt his 

revision of the system is tantamount to sub¬ 
verting the intent of Congress under section 
412." 

On exceptions to the Examiner's decision, the 
Board agreed with the Examiner's recommended changes 
in the ATC resolution and agreed also with his denial 
of certain ot Bureau Counsel's suggestions. With respect 
to the suggestion that the executive secretary be 
substituted for the Agency Power, the Board found this 
was unsound, but specifically stated that its decision 
on this point did not rest upon "any question of our 
power to so condition our order of approval" (pp. 267—8). 
In sustaining the Examiner's agreement with Bureau 
Counsel that the Agency Committee should be given de novo 
power of review instead of the more limited power of 
review which the resolution specified, the Board (foot¬ 
note p. 266), stated: 

"In concluding that the Board possesses the 
authority to condition its approval upon the 
imposition of this requirement, we therefore 
do not adopt those sections of the examiner's 
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initial decision which question the extent 
of our power to prescribe, in lieu of dis¬ 
approval, the basis on which the resolution 
is not adverse to the public interest. Cf., 

Pan American-National Agreements, 28 C.A.B. 

960 (1958); Air Cargo, Inc., Agreement, 

Petitions, 9 C.A.B. 468 (1948). Similarly, 
we reject the exceptions of American and ASTA 
which challenge our power under sec. 412 to 
impose conditions upon our approval." 

On appeal, the U.S. Court of Appeals for the 

Second Circuit sustained the Board's power to grant 

conditional approval of the agreement. The Court 

stated: "...the power to condition its approval on 

the incorporation of certain amendments is necessary 

for flexible administrative action and is inherent in 

the power to approve or disapprove. We would be 

sacrificing substance to form if we held Invalid any 

conditional approval but affirmed an unqualified rejection 

accompanied by an opinion which explicitly stated that 

approval would be forthcoming if modifications were 

made." ( McManus v. C.A.B ., 286 F.2nd 414 (2nd Cir. 1961), 

at page 419). 

The ATC decision was cited in Order E-20741 adopted 


April 24, 1964 , 41 C.A.B. 798 (1964), affirmed, 121 U.S 
App. D.C. 355, 350 F.2d 733 (1965). There, the Board 
considered the ATC "Standard Agent's Ticket and Area 
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Settlement Plan". Fugazy Travel Bureau, Inc., ob¬ 
jected to the requirement in the Plan for three 
monthly remittances. The Board denied Fugazy*s re¬ 
quest for oral hearing, finding it would serve no 
useful purpose, and stating (footnote 7, page 801): 

"Fugazy's contention that the Board is 
passing on his 'property' rights without 
granting a hearing misconceives the nature 
of the Board's action in the ATC Agency 
Resolution Investigation, 29 C.A.B. 258 
(1959), and in other related proceedings 
which approved joint carrier agreements 
effecting travel agents. The Board, under 
the authority of sec. 412, passed upon joint 
carrier agreements to insure compliance with 
the Act. The Board did not license travel 
agents or otherwise confer on them any 
authority or property rights." 

The Board's decision was affirmed in Fugazy Travel 
Bureau, Inc, v. C.A.B ., 121 U.S. App. D.C. 355, 350 
F.2d 733 (1965), on the basis, among other things, that 
Fugazy lacked standing to protest. The Court stated 
(p. 739 of 350 F.2d): 

"The Board's orders herein challenged do not 
effect the petitioner's status as a travel 
agent - in fact, the Civil Aeronautics Board 
does not license travel agents, nor does it 
regulate the contractual arrangements between 
Individual airlines and such agents as they 
choose to employ or utilize. ..." 


In these cases, therefore, both the Board and 
the Courts have recognized that Section 412 preserves 
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the carriers’ freedom to contract with whomever they 
voluntarily choose, subject to the Board’s power to 
approve or disapprove, including its power to state 
the conditions upon which it will approve the parties' 
agreement if they choose to agree according to those 
conditions. 

In related cases concerning its jurisdiction 
to regulate air carriers, the Board has held that 
it does not have authority to compel air carriers to 
merge. Intra-Alaska Case , 28 C.A.B. 57 (1958); 

States Alaska Case , 20 C.A.B. 791 (1955). The Board 
has also held that it is the basic policy of the 
Federal Aviation Act thft carriers initiate rates in 
the first instance, subject to investigation and suspen¬ 
sion by the Board. Minimum Rates Applicable to Air¬ 
freight , 34 C.A.B. 263, 265 (1961). 

CASES UNDER RELATED REGULATORY ACTS 

Further support for the position taken above is 
derived from decisions of other regulatory agencies under 
related statutes. Section 412 was modeled after Section 
15 of the Shipping Act. (See McManus v. C.A.B ., 286 
F.2d at 419). Section 15 of the Shipping Act requires 
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that all agreements between carriers be filed with the 
Federal Maritime Commission, and that the Commission 
may by order "disapprove, cancel or modify any agree¬ 
ment or any modification or cancellation thereof, (if 
unlawful) ... and shall approve all other agreements, 
modifications or cancellations". The underlined words, 
"or modify", do not exist in section 412, but otherwise 
the two statutes are virtually identical with regard to 
this matter. 

The words, "or modify" do create a real differ¬ 
ence in the powers of the two agencies. The Federal 
Maritime Commission has held, like the Board, that it 
does not have the power to compel the carriers to enter 
into new agreements. See Agreement No. 9431, Hong Kong 
Tonnage Ceiling A greement . 10 F.M.C. 134 (1966). In 
that case States Marine Lines had signed the agreement, 
but had withdrawn from the agreement before it had been 
approved by the Commission. In concluding that it did 
not have power to compel the participation of States 
Marine Line, the Commission stated: 

"We take no position on the question of whether 
States Marine Lines' withdrawal or repudiation 
of Agreement No. 9431 was justified or not. It 
is the fact of this withdrawal and not the 
reasons therefor which concerns us. As to this 
fact, there is no dispute among the parties. 
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'The Bureau asks us to approve Agreement 
No. 9431 as submitted notwithstanding 
States Marine’s withdrawal. This we cannot 
dO • 

"The role of the Commission with respect 
to agreements requiring approval under 
section 15 is essentially a passive one. 

We neither encourage nor discourage such 
agreements. The function of the Commission 
is to examine such agreements in the light 
of the legal criteria imposed by the 
Shipping Act. If the agreement meets these 
criteria, the agreement is approved. If 
there is some question as to whether the 
agreement should be approved, the matter is 
set down for hearing. 

"We have no general equity authority to 
compel specific performance on the part of 
a recalcitrant party. Put another way, the 
Commission's initial task under section 15 
is to deal with agreements among or between 
carriers or other persons subject to the Act, 
not disagreements. 

"The Bureau argues that it is not asking 
us to compel participation by States Marine 
but only to approve the agreement which States 
Marine had signed. To approve the agreement 
in question in the circumstances of this case 
would be to do by indirection that which we 
could not do directly. Approval of the agree¬ 
ment would be tantamount to compelling 
participation of States Marine Lines against 
its will. 

"While it is true that Congress intended, by 
the Shipping Act, to allow carriers to enter 
into anticompetitive combinations (subject of 
course to approval and regulation by the 
Commission) it is equally true that Congress 
has zealously written safeguards into the law 
which are designed to protect the rights of a 
carrier to pursue an independent existence." 
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In a later case, Modification of Agreement 5700-4 . 

10 F.M.C. 261, the Federal Maritime Commission, for the 
first time recognized and exercised its power "to 
modify" an agreement, pursuant to the specific auth¬ 
ority so granted in Section 15. The Commission carefully 
distinguished this case from the Hong Kong Agreement 
Case, supra , by pointing out that its action involved 
a modification ' to a then effective agreement between 
various carriers. Congress did not see fit to grant 
to the Civil Aeronautics Board the same power "to 
modify" agreements that it granted to the Federal Mari¬ 
time Commission, despite the fact that the two statutes 
are otherwise virtually identical. This omission must 
be recognized as significant. If the power had been 
granted in section 412, then presumably the Board would 
have authority to change the expiration provisions of 
Agreement C.A.B. No. 17935. But the absence of such 
a provision in section 412 would appear to confirm 
the Board’s lack of authority to take such action. 

Further by way of analogy, the Interstate Commerce 
Act likewise lacks the power to compel carriers to merge, 
St. Joe Paper C o. v. Atlantic Coast Line R. Co ., 347 
U.S. 298 (1954); Chesapeake & Ohio Ry. Co. - Control - 
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Baltimore & Ohio R. Co ., 317 I.C.C. 261, 290 (1962) 


or to compel a railroad to grant trackage rights, 



Baltimore & Ohio R. Co. Operation , 261 I.C.C. 535 
(1945), at 544. 


THE AIRLINES CANNOT LAWFULLY BE REQUIRED TO 
CONTINUE TO PROVIDE AIR EXPRESS SERVICE IN 
CONJUNCTION WITH REA EXPRESS WITHOUT AN 
AGREEMENT BETWEEN THE AIRLINES fvND REA EXPRESS 


The authority to provide air express service is a 
right and a privilege derived by the airlines from their 
certificates of public convenience and necessity. Mid - 
Continent Airlines, Inc ., Grandfather Certificate , 1 C.A.A. 
8, 10-11. If the Board were to order the airlines to 
continue to perform air express service in conjunction 
with REA Express under the conditions requested by REA 
Express, and without an agreement between the airlines and 
REA Express, the Board would be depriving the airlines of 
their right to perform air express service Independently 
or wits? a ground service agent of their own choosing. The 
Board, by such action, would be taking the air express 
business from the airlines and giving it to REA Express. 

In so doing, the Board would be depriving the airlines of 
property without due process of lew in violation of their 
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constitutional rights, since certificates of public 
convenience and necessity are property rights entitled 
to constitutional protection. United States v . 

Seatrain Lines . 329 U.S. 424, 91 L. Ed. 395; Movers 
Conference of America v. United States . 205 F. Supp. 82. 

Such action by the Board would also raise serious 
questions under the anti-trust laws with respect to air 
express service, if the airlines were to continue 
operations in conjunction with REA Express in the absence 
of an agreement approved by the Board under section 412(b) 
of the Act. Air express service is an exclusive monopoly 
arrangement enjoyed by REA Express. No other indirect air 
carrier participates with the airlines in a service 
involving a priority In the handling of cargo traffic 
aboard aircraft and in an exclusive arrangement for the 
ground handling of cargo traffic. The fact that the 
continuation of the air express service would be the 
result of a Board order would not necessarily relieve the 
carriers of liability for civil damages and criminal 
prosecution under the anti-trust laws. United States v . 
Borden Company . 308 U.S. 188, 84 L. Ed. 181. 
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CONCLUSIO N 

Since Agreement C.A.B. No. 17935 between the 
airlines and REA Express expires by its own terms 
(as amended) on April 30, 1970, without any cancel¬ 
lation thereof being required by any party thereto, 
the Board does nbt have authority to disapprove such 
termination. Moreover, the Board does not have power 
to compel the airlines to extend that agreement or to 
compel the airlines to enter into another agreement 
with REA Express. 


MACLEAY, LYNCH, BERNHARD & GREGG 
By 
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LETTER TO CIVIL AERONAUTICS BOARD 
DATED MAY 21, 1970 

AIR EXPRESS COMMITTEE 


May 21, 1970 


Mr. A. M. Andrews 

Diractor 

uuraau cf Operating Rights 
Civil Aeronautics Board 
Washington, D. C. 20428 

*•» Air J&cprasa flegotla&lgQ£ 

Doar Mr. Andrewat 

Ihis letter on bahalf of tha airlinas Air Express negotiating 
Committee is in raaponsa to your request at tha oonfaranca on 
May IS, 1970, for • proposal fron tha Coanittaa as to tha natura 
of a formal proceading which could ba conductad by tha Board 
during a ona yaar axtansion of tha Air Express Agraamant to 
resolve the issua of *faimass* with raspact to tha aoonomic 
i ecu a8 involved in tha pending air express negotiations. 

We conceive tha "fairness" issue as being concerned with tha 
matter of tha division of air express revenue between tha two 
parties (REA Bxprass and tha airlinas collectively) in proportion 
to their respective contributions to air express service. We 
further believe that the contributions of the parties ,ere to be 
■assured in terms of their fully allocated oosts plus a fair 
return. ' 

Based on these fu nd a m e nt a l concepts, the airlines propose 
that an air express tariff rats structure be constructed consist¬ 
ing of two elements - the RBA costs plus return and the airline 
eoets plus return. Bach of the two parties is to determine its 
owe costs for the purpose of such tariff construction, and each 
■■at be prepared to defend such costs in an appropriate pressed ln§ 
Before the Board. A division of ressnue formula will he flews loped 
simultaneously, which will return to eech party such share ef the 
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li*. «». M. Andrews 
May 21, 1970 

*>;• o IVo 

v,e propose that such a tarift be prepared and filed with Idle 
board as aeon aa possible; that the Beard investigate, but not 
Bunver.d, the said tariff; that the usual adversary rate pro c ee d ing 
be conducted with full right of cross-examination to the partiee, 
ior the .iurpose of determining the validity of the coet date 
'cl.\<,ci upon by the parties for thsir particular rats-alamant y end 
taat sny deficiency In the cost data of eithsr party, aa finally 
datermined by the board, be reflected in e corresponding reduction 
In t w nt party's rate-element and in the tariff rate level* 

.e believe the foregoing procedure to be e fair and equitable 
methou ct pricing air express service and of dividing the revenue 
o:ween to parties. Ve further believe that a full adversary 
v-' vo.-.uin; before- a hearing examiner ie the only feasible net hod 
ur establishing the validity of the cost elements utilised by the 
o .cties in conrtructing the rste-etruoture. The final arbiter of 
t ie cost, elements will thus bs ths Board and not the parties. 

Respectfully yours. 


cc: iir. Tom Kola 
President 
RSA Express 





A. M. de Voursney 
Chairman for the Air Express 
Begot la ting Committee 
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AMENDMENT TO AIR EXPRESS AGREEMENT 
(AGREEMENT C. A. B. NO. 17935) 


The Agreement entitled "Air Express Agreement between REA 
Express and Certain Air Carriers - Agreement C. A. B. No. 
17935" dated July 31, 1964, as amended June 10, 1969, October 
24, 1969, and April 24, 1970, is hereby further amended as 
follows: 


I. 

The termination date of "Midnight, June 30, 1970" in Article 
XIII, as amended, is hereby deleted, and the following inserted 
in lieu thereof: "Midnight, July 31, 1970". 


II. 

In the event that the proposed tariff, attached hereto as Appen¬ 
dix A, becomes effec /e, the following further amendments to 
the aforesaid Agreement shall become effective on the same 
date that the tariff becomes effective: 

A. The termination date of "Midnight, July 31, 1970," 
shall be deleted and the following inserted in lieu thereof: 
"Midnight, June 30, 1971". 

B. Article II Section B shall be deleted in its entirety and 
the following new Section B shall be inserted in lieu thereof: 

B. UNAVAILABLE, INADEQUATE OR 

INTERRUPTED AIR TRANSPORTATION 

1. In the event that all the air express 
offered for any particular flight cannot 
be carried on that flight, the Air Carrier 
agrees that it will promptly notify REA 
Express of such excess air express. If 


\ 
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the transportation of such excess air 
express can he expedited hy another 
Air Carrier from the same point, such 
excess air express shall in accordance 
with instructions from REA Express be 
returned to REA Express for transfer 
to such other Air Carrier, or be 
transferred by the Air Carrier to such 
other Air Carrier. If such excess air 
express cannot be expedited by any other 
Air Carrier from the same point, but such 
excess air express can be expedited by 
forwarding via surface transportation 
to another near airport designated by 
REA Express where air service is avail¬ 
able, all such excess air express appli¬ 
cable to a particular flight shall be 
forwarded in surface transportation 
as a single shipment in any surface 
service provided or arranged for by 
REA Express at the applicable surface 
tariff rate for such service, with the 
Air Carrier as origin shipper and with 
the consignee to be designated by REA 
Express. The Air Carrier shall pay the 
cost of forwarding such excess air ex¬ 
press via surface transportation. 

2. If for any reason an Air Carrier shall 
terminate a particular flight at a point 
intermediate between the points of origin 
and destination, the Air Carrier agrees 
that it will promptly notify REA Express 
of such termination and will, as expedi¬ 
tiously as possible, transfer the Air Ex¬ 
press from the flight so terminated to 
another aircraft of its own or of another 
Air Carrier, if such air service is avail¬ 
able at the place of such termination. If 
no air service is available at the place 
of such termination, the Air Carrier shall 
pay the cost of forwarding such rir express 
via surface transportation to a point where 




air service may be resumed, or to the 
destination airport, whichever REA Ex¬ 
press shall determine to be the more 
expeditious. All such air express from 
the particular terminated flight, which 
is to be transported by surface means, 
shall be forwarded in any surface service 
provided or arranged for by REA Express 
at the applicable surface tariff rate for 
such service, as a single shipment with 
the Air Carrier as origin shipper and with 
the destination of the surface transporta¬ 
tion and the consignee to be designated by 
REA Express. 

Suspension, cancellation or elimination 
of air service by an Air Carrier will be 
subject to the following provisions: 

(a) If air service at a point is 
deleted from an Air Carrier's 
certificate or is indefinitely 
suspended, and no other Air 
Carrier serves such point, the 
point shall be removed from the 
Air Express Tariff as promptly 
as possible, and until such 
removal is accomplished, air 
express shipments to or from 
such point shall be handled as 
excess air express as provided 
in subsection 1 or 2 above. Tne 
Air Carrier shall give as much 
advance written notice to REA 
Express as reasonably possible 
with respect to such impending 
suspension, cancellation, or 
elimination of air service. 

(b) If air service at a point is 
temporarily suspended and is 
expected to be resumed by the 
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Air Carrier, and no other Air 
Carrier serves such point, the 
Air Carrier shall have the op¬ 
tion of providing service to and 
from such suspended point in the 
same manner as excess air ex¬ 
press under the provisions of 
subsections 1 or 2 above; or, in 
the alternative, to have 6uch 
point temporarily suspended in 
the air express tariff. The A»r 
Carrier shall give REA Express 
as much advance written notice 
as reasonably possible of the op¬ 
tion elected. 

(c) If air service shall be cancelled 
by the Air Carrier because of 
weather, strike, or other emer¬ 
gency, air express shipments at, 
to, or from such point or points 
affected shall be handled the same 
as excess air express under the 
provisions of subsections 1 or 2 above, 
unless and until the Air Carrier 
places an embargo at such point or 
points and REA Express at its gen¬ 
eral office in New York City receives 
a copy of the embargo notice. 

C. Article VI. Section C. Subsections 2 and 3 shall 
be deleted in their entirety and the following new subsections 
2 and 3 shall be inserted in lieu thereof: 

2. In the event a tariff increase initiated by 
only one party under the provisions of 
Section C. 1 above becomes effective, the 
party initiating such increase shall receive 
the amount of such increase, and Appendix 
B hereto shall be adjusted accordingly. 

3. In the event a tariff increase initiated 
jointly by both parties under the provisions 







107(a) 



i 


of Section C. 1 above becomes effective, 
each party shall receive the amount of 
its requested increase, and Appendix B 
hereto shall be adjusted accordingly; 
provided, however, that if the rate in¬ 
crease allowed for each party by the 
regulatory agency is less than the rate 
increase requested, the amount to be re¬ 
ceived by each party shall be the amount 
of increase recognized for such party by 
the regulatory agency, or in the absence 
of such separate recognition, the amount 
to be received by each party shall be that 
percentage of the amount it requested 
that the total rate increase allowed bears 
to the total rate increase requested, and 
Appendix B hereto shall be adjusted ac¬ 
cordingly. 


D. Article VII, Section A is deleted in its entirety and 
the following new Section A shall be inserted in lieu thereof: 


A. Allocation and Payment 

1. Each month Gross Air Express Revenue 
earned shall be allocated between REA Ex¬ 
press and the Air Carriers in accordance 
with Appendix B, under mutually acceptable 
accounting procedures. 

2. The joint expenses of the Joint Committee 
for Air Express, as provided for in Article 
V. C hereof, shall be paid by REA Express, 
and REA Express shall be reimbursed for 
one-half such expenses from the Air Carriers' 
division of the Gross Air Express Revenue. 



3. 


REA Express shall be reimbursed from the 
Air Carriers' division of the Gross Air Ex¬ 
press Revenue for that percentage of loss 
and damage claim payments paid out each 
month by REA Express on air express 
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shipments which the Air Carriers' 
division of Gross Air Express Reve¬ 
nue for that month bears to total Gross 
Air Express Revenue. 

4. REA Express shall pay each month to 
the Air Carriers the amount allocated 
to them in subsection 1 above after the 
deduction of the retentions described 
in subsections 2 and 3 above. 

5. REA Express shall retain each month 
the amount allocated V:o it pursuant to 
subsection 1 above. 


E. Article VII. Section C is deleted in its entirety 
and the following Section C shall be inserted in lieu 
thereof: 


C. Maintenance of books and record s 

1. REA Express shall maintain in its 
corporate books of account separate 
accounts for the accumulation of 
Gross Air Express Revenues and 
all adjustments thereto. These 
accounts shall be so maintained 
that the entire accounting for reve¬ 
nues under this contract can be 
found in the REA Express general 
ledger. 

2. REA Express shall maintain de¬ 
tailed records of loss and damage 
claim payments paid out each 
month by REA Express on air ex¬ 
press shipments. 
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III. 

This Amendment shall take effect as of the 30th day of June, 
1970, except as otherwise specified herein. 

IN WITNESS WHEREOF the parties hereto have caused this 
Agreement to be executed as of the 24th day of June, 1970. 



REA EXPRESS, INC. 


) 

BY ^ '«£- 

TOM KOLE, PRESIDENT 


For and on behalf of the Air 
Carriers parties to an Agree¬ 
ment entitled "Agreement 
Among Certain Air Carriers Re¬ 
lating to Air Express Service" 
(Agreement C. A. B. No. 12866). 



NORMAN J. PHI LION, 
ATTORNEY AND AGENT 
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LETTER TO CIVIL AERONAUTICS 
BOARD DATED JUNE 30, 1970 

Mr. A. M. Andrews 

Director, Bureau of Operating Rights 
Civil Aeronautics Board 
1825 Connecticut Avenue 
Washington, D. C. 20^28 

June 30, 1970 

Dear Mr. Andrews: 

Air Express Service 

At the June 25 meeting of representatives of the 
CAfe, the airlines and REA Express, you expressed 
a desire to receive comment from R E A on the May 21, 
1970 letter to the Board from the Air Express 
Negotiating Committee and some indication of 
F. E A's thinking as to the future. 

As ycu are aware, events have progressed con¬ 
siderably since the Board requested from REA 
and the airlines suggestions as to the procedure 
for handling outstanding issues. A new tariff 
has been filed for Air Express and an amendment 
and extension of the Air Express Agreement, con¬ 
tingent upon the new tariff going into effect, 
has been executed by the parties. In addition, 
the parties have undertaken to attempt to resolve 
certain other issues concerning the Air Express 
service. REA believes that the new tariff and 
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the new amendment to the Air Express Agreement 
represent improvements over the existing tariff 
and Agreement. While it is true that a number 
of the central issues in dispute are no*, yet 
resolved, the new tariff and amendment reflect 
a better cooperative spirit and some substarr ive 
progress. 

The new tariff now under consideration by the 
Board represents a considerable investment of 
time, thought and negotiation by the parties. 

REA believes that the tariff is progressive, will 
broaden the availability of Air Express to 
the shipping public and is thoroughly Justified, 
from the standpoint of public interest. Failure 
of the tariff to become effective will seriously 
threaten R E A's ability to continue service. 

REA believes that the supporting materials 
filed with the tariff establish the foregoing 
points. Accordingly, it is R E A's position that 
the tariff should go into effect without suspension 
or investigation. 

In its May 21, 1970 letter to the the Air 
Express Negotiating Committee suggested that the 
question of equity in the division of Air Express 
revenues between the airlines and R E A be addressed 
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by the Board In the framework of an investigation 
of the new tariff. REA does not agree with that 
proposal. First, as we have stated above, we 
believe the tariff to be wholly lawful and Justified, 
that investigation would serve no purpose and that 
the tariff should go into effect without suspension 
or investigation. Second, REA filed its Petition 
and Complaint with the Board on April 9, 1970 
(Docket 22096). This document raised a number of 
key issues concerning Air Express, including the 
question of the division of Air Express revenues 
between the parties. It is R E A’s belief that 
these issues and such others as it may be appro¬ 
priate to add should be considered in an adversary 
proceeding within the framework of and pursuant to 
R E A’s Petition and Complaint. While certain 
aspects of the relief requested by R E A may have 
been superseded by events subsequent to the filing 
of the Petition and Complaint, appropriate relief 
can be shaped as the proceeding advances. 

Nor does REA Express agree with the Air Express 
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Negotiating Committee's proposal that the fairness 
of the divisions be determined by the parties' 
fully allocated costs plus a fair return. The 
airlines' approach begs the question. One of the 
key issues in the proceeding before the Board is 
what standard should be applied to determine the 
fairness of the divisions. The question is for 
the Board to decide ultimately; the airlines' 
proposal supplies the end result now and would 
leave the Board with little more than an accounting 
function. 

To summarize our thoughts: 

1. Should the Board suspend the new tariff, the 
result would be a lapse of any agreement between 
REA and the air carriers on August 1, 1970. 

REA would at that time have to determine the 
course which it should pursue before the CAB. 

2. Assuming the new tariff and amendment go 
into effect and the outstanding issues which the 
parties have agreed to negotiate are resolved to 
everyone's satisfaction, it is possible that the 
foundation would be laid for a continuation of 
the Air Express service over a longer period than 
one year. 

With experience under the new tariff and contract. 
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and after further negotiations under the letter of 
understanding, differences between the parties may 
be resolved completely without a long, expensive, 
burdensome investigation. Such resolution could 
make unnecessary any Board action on R E A's 
Petition and Complaint or Mr. deVoursney's May 21 
letter. Further, even if a proceeding should then 
prove to be needed, the Board would have available 
to it the facts as they exist at that time rather 
than those which may no longer be significant. 

Accordingly, we would propose that negotiations be 
resumed in August and that REA and the Airlines 
report back to the Board after a reasonable time - 
perhaps by October 1, 1970. During that period 
the Board would defer action on Docket 22096. 

3. REA believes that any proceeding at the 

Board should include the issues raised in and should 

be conducted prusuant to R E A's Petition and 

Complaint in Docket 22096. 

Sincerely, 

Original Signed 
TOM KOLE 

cc: Mr. Andrew M. DeVoursney 




PETITION AND PROTEST OF MUZAK 

BEFORE THE CIVIL AERONAUTICS BOARD 

- X 

: 

In the matter of the application of : 

• . • 

REA EXPRESS, INC. : 

• 

for changes In the General Commodity Rates: 
and Charges applying within the United : 

States — Section 5. : 

- --X 

* ! 

TO: THE CIVIL AERONAUTICS BOARD: 

J. R. H. WILSON, in his capacity as a Senior Vice 
President of MUZAK) A DIVISION OF WRATHER CORPORATION, on behalf 
of said division and the more than 200 independent firms consti¬ 
tuting the MUZAK franchise system, respectfully petitions and 
protests the proposed changes by REA EXPRESS, INC. in the General 
Commodity Rates and Charges (Section 5) filed on June 25th, 1970 
with the CIVIL AERONAUTICS BOARD and scheduled for implementation 
on July 27th, 1970, which filing was by G. T. Miano, Agent. 

A vital part of the proper functioning of the en¬ 
tire MUZAK organization relates to the expeditious shipment on a 
rigid schedule between specified franchisees of tapes containing 
the planned programs of background music that are the basis of the 
MUZAK program service. The nature of the MUZAK operation is such 
that tapes are circuited between *\e more than two hundred (200) 
franchisees on a time schedule that it is generally able to be 
established the musical selection that is played on a certain time 
and date at a specific location. One of the majcr marketing 
elements In the MUZAK organization is the factor that In major 
cities there has not been a repea . of a MUZAK prepared program in 
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the more than thirty-five (35) years that the MUZAK organization 
has been engaged in business and, further, that the music is pro¬ 
grammed and played at a specific time of day. 

The way this is accomplished is through an efficient 
and timely circuiting of the tapes between the various offices sd 
that at least three (3) eight hour reels of tape are available to 
be played each day at the studios of the franchisee. 

V 

By way of further background to the Board, the 
MUZAK organization provides its planned programs of music by means 
of "centril studio transmission". This means that the tapes ere 
received and played from a central location to cover a specific 
geographical area. Each tape contains musical selections thet 
have been selected to be played at a specific time of the day so 
that the programming serves a functional use Insofar as it con¬ 
cerns the subscribers to the MUZAK program service. 

Accordingly, efficient and timely shipment of tapes 
is, as mentioned above, a critical element in maintaining the 
quality and reputation of the entire MUZAK organization. 

As of May 26th, 1970, the basic charge for the 
shipment of tapes between different locations was Six ($6.00) 
Dollars per shipment. Effective as of May 27th, 1970, said charge 
was increased to Eight ($8.00) Dollars. The proposed charge as 
contained in General Commodity Rates and Charges (Section 5) would 
result in the basic charge being increased to Thirteen Dollars and 
Thirty-Six Cents ($13*36). In other words, more than a one hun¬ 
dred (300^) per cent increase in costs within sixty (60) days. 


-2 
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. It need not be dwelt upon that a more than one 

hundred (100#) per cent increase in freight charges will injure 
the economic structure pursuant to which MUZAK and its various 
independent franchisees conduct their business. Virtually all 
of the MUZAK franchisees are small businessmen who could not 
easily absorb a drastic increase in a baBic operating cost such as 
shipping charges, let alone a one hundred (100#) per cent increase 
in a cost of a service that is critical and crucial to their 
survival. 

The nature of the MUZAK operation is such that any 
other method of shipment than air can result in extreme delays in 
the timely receipt of the tapes containing the selections of music 
As noted above, it is essential that the tapes be received on a 
specific date, played at a specific time and, in turn, passed on 
to another member of the MUZAK organization in a timely and effi¬ 
cient manner. Unfortunately, air freight is the most efficient 
and assured method of accomplishing the goal of the members of the 
MUZAK organization. REA EXPRESS, INC. is the only known firm 
capable of centralized handling of the needs of the independent 
firms comprising the MUZAK organization in the shipment of these 
critical tapes between the more than two hundred (200) franchisees 
Without a firm such as REA to ship at reasonable costs, serious 
and irreparable injury could befall the small businessmen in the 
MUZAK organization. Even a major increase in the caarges for 
shipping would have drastic repercussions upon these inde'endent 
businessmen. 

It is questioned whether, in the light of more than 
a one hundred (100#) per cent increase, there has been a snowing 
by REA EXPRESS, INC. that their cost for providing servic: has 


V 
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also increased more than one hundred (100$) per cent within the 
past sixty (60) days. It is further respectfully submitted that 
it is questioned whether such an Increase is, under the circum¬ 
stances. Just and reasonable. It would appear as though perhaps 
an undue or unreasonable preferefic- or advantage is being given to 
certain shippers with discriminatory result befalling small businen 
firms of the type comprising the members of the MUZAK organization 
By the permitting of this more than one hundred (100#) per cent 
increase in rates to become effective, it would place the entire 
MUZAK organization at a competitive disadvantage to not only othern 
engaged in shipping, —- but to those engaged in providing com¬ 
petitive background music services where it is not essential to 
provide specific non-repetitive tapes containing programs of music 
that are to be played on specific dates and at specific timer and 
locations. These proposed rates discriminate against the small 
businessman, especially where they are dependent upon REA air 
cargo as a vitai artery to supply the very basis of their existence 

Accordingly, as repeatedly set forth above, the 
result of this increase can have serious repercussions with over¬ 
tones of extreme disadvantage and discrimination befalling the 
small businessman as a result of the proposed change of rates to 
an almost confiscatory level. 

There are no alternative methods, as noted, that 
can permit the MUZAK organizatior at this moment to continue Its 
operation with the same efficiency as is now inherent in the sys¬ 
tem. 


Wherefore it is respectfully prayed that the pro¬ 
posed implementation of the subject rates be suspended and an in- 




119(a) 


Lvestigation undertaken by the CIVIL AERONAUTICS BOARD as to the 
Justifiable application of the abovementioned discriminatory rates 
as the same relates to shippers and others similarly situated as ii 
the MUZAK organization. 
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STATE OF NEW YORK 
COUNTY OF NEW YORK 


as. j 


J. R. H. WILSON, being duly sworn, deposes and says 


that: 


He is an officer of MUZAK, A DIVISION OF WRATHER 
CORPORATION, to wit, its Senior Vice president. That he has read 
the foregoing petition and as to the contents therein contained he 
does hereby state that the same are true and accurate to his best 
information, knowledge and belief. That he has made this affida¬ 
vit knowing that the CIVIL AERONAUTICS BOARD will rely thereupon 
1 °r P ur P° se s of determining the granting of the subject petition. 
That he has signed the foregoing petition in accordance with the 
authority vested in him by the Board of Directors of the subject 
corporation. 


/#/r': H. WILSON 


Sworn to before me this £ day 
of r , 1970 

f j . /"2r\ 

MICHAEL M, GOLDBERG 
NOTARY PUBLIC 

WoM«y C ? 0 A ,Vi c M - s ® 0lD »s.-.s. 

N »- *0-6562050 • W ° f Nt " 

Commi ,,; * n 

• 17 « 4 . 
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quietly invade the air freight forwarder market in the guise of an air 
"express" tariff and Agreement; (2) substantially eliminate forwarder 
participation in air freight by lowering rates to the public for traffic in 
the historic forwarder market below existing forwarder rates and below 

# 

the apparent total cost of such service; and, (3) accomplish this through 
the device of the airlines subsidizing REA in the short-hr- ’1, low- 
weight traffic and REA subsidizing the airlines in the intorrrodialf nh:l 
long-haul, higher-weight traffic. 

Though appearing to be totally candid by labeling the proposals 
as a " major reformation of the air express rate structure" and "a basic 
change in the division of revenues between the airlines and REA," REA 
and the airlines have understandably not alluded to the even more "basic" 
and "major" implications of their proposals. For the parties would at a 
single master stroke not merely create a charge in rate structure and 
allocation but would interject REA into the air freight forwarding business 
without a rc-examination of the serious statutory and policy problems in 
such intrusion; at rates to the shipping public which arc substantially 
below, existing forwarder rates at the distances and the weights involved; 
at a division of revenue to REA that would clearly appear to be below the 
cost of service by REA and hence destructive and predatory in nature; 
and at a monopoly "priority" in airlift that is unavailable to the independent 
forwarders. 
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IL SUMMARY STATEMENT OF POSITION 

The Air Freight Forwarders Association on behalf of the signa¬ 
tory forwarders whose powers of attorney are attached hereto^ protest 

3/ 

and request the suspension of the recently-filed air express rates, and 
request disapproval of the amended Air Express-Participating Air Car¬ 
rier Agreement relating thereto, including the division of rates between 
air express and the airlines provided for therein. Grounds for these 
requests are that the proposed rates and divisions are unjust, unreason¬ 
able and unjustly discriminatory, unduly preferential, and otherwise 
unlawful; and that the Agreement and terms thereof are not in the public 
interest and are otherwise in violation of the Federal Aviation Act as 
amended. 

As demonstrated below, the instant tariff proposal and agreement 
are not in the public interest because they would foster an unsound trans¬ 
portation system, would adversely affect the air freight forwarders, would 
result in a deprivation of adequate service to the shipping public and 

t 

would be unlawfully discriminatory. At the very least, the drastic 
changes proposed must be fully explored in hearings, especially since 
they involve both rate fixing by the entire airline industry and a plan to 


u 


H 


Submitted with the original copy of this complaint are Powers of 
Attorney which have been received to date. A list of participating 
forwarders is attached as an Appendix. 


General Commodity Rate and Charge Revision,. Section 5, Air Ex¬ 
press Tariff No. 1, C. A. B. No. 1, effective July 27, 1970. 
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offer a substantially expanded and new competitive scivice in markets 
already served by forwarders through a chosen monopolistic instrument 
-- both of which actions are per se violations of the anti-trust laws. 


HL DISCUSSION 

A. There Is Grave Question Whether REA's 
Pres ent Air Express Service Its elf Is Any 
Longer In The Public Interest; Ce rtainly 
These rtrmhtg Should Not Be Used As A 
Springboard To Expand REA's Operations 
Into Additional. Totally New Ventures. 


REA alleges, it goes without saying, that its air express service 
is in the public interest and that as a company, notwithstanding technologi¬ 
cal changes, it should be allowed to continue to participate in air trans¬ 
portation in tome form. Both these assertions are debatable. 

While REA's historic mission has been to provide a unique air 


express service, there is grave question whether there is any longer a 
need for it and indeed whether "air express" is any longer unique or is 
anything more than a service that is "special" in name only. All air¬ 
freight service is now by its nature "expedited" or "express." At the 
same time. REA no longer provides air service through its own employ¬ 
ees to numerous small cities and towns, having substantially reduced the 
breadth of its own operations and servicer, in recent years. A number 
of forwarders, in fact, have more stations of their own, manned by their 
own employees, than REA's 31 "exclusive" air stations. The forwarders 
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offer at least an equivalent service by providing next-day delivery. 

Ihe carriers themselves provide "signature" services and have had 
some recent success with a small package "next-flight-out" service 
from airport to airport. Moreover, if the forwarders were givei a 
rate equal to the "rate" paid to the airlines by REA for very small 
package service to and from secondary points instead of the prevailing 
minimums, they could offer the same, competitive rates as REA at 
these points. Likewise, in terms of presenting clean traffic to the 
airlines in digestible form with major ministerial services performed, 
the forwarders as a matter of common knowledge excel REA despite the 
latter's literal obligations under the Agreement to perform nui.,erous 
services for the airlines. 

Accordingly, at a minimum, we do not believe the Board can 

4 

conclude that REA's continued service is justified -- especially if it is 
at the expense of the forwarders -- without a thorough examination of 
the current facts in that regard in a hearing. In fact this may be as 
good a time as any to examine into the need for REA's ai»- service at all, 
never mind its incursion as a company into traffic that is neither historic¬ 
ally nor otherwise "air express" tiaffic. The Board long ago expressed 
awareness of the possible, eventual need for phasing-out REA when, 
rather than granting it permanent authority, it renewed REA's exemp¬ 
tion with the admonition that this "will enable REA to carry on its air 
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express operations until such time as the Board may determine that 
such operations are no longer in the public interest" (9 C. A. B. 473, 

489). 

In short, if the onward march of industrial change and air traffic 
development has resulted in REA's becoming a hollow shell vis-a-vis 
its air exprc?ss service, propped up only by the medication of special 
’•rates" spoon-fed to it, is a regulatory agency obliged to infuse into 
the old frame -- more, is it justified in so inft sing -- a completely dif¬ 
ferent kind of operational life, much less to still call the resulting creature 
by its old name? Any action in this regard should in any event come at 
most only after a searching hearing and in a proceeding openly and 
frankly directed to such question. But in this limited proceeding now 
before the Board, if air express is to exist as a separate class of serv¬ 
ice to be performed by REA as the separate company, the only action 
that the Board can lawfully take here, in our judgment, is to continue 
the consignment of both REA as a company, and air express as a service, 
to their historic rote of very small shipment traffic under an extra, expe¬ 
dited service and at rates to the public commensurate with such service. 
That is at best the limited option available to the Board at this time and 
without a hearing. 
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B. The Rate Proposal Oversall Appears To B e 
Non-compensatory, In The Absence Of Any 
Data To The Contrary. 

Since 1966, air express rates in major forwarder markets have 
declined to less than half their former levels (AFFA Exhibit-1) while air 
freight rates and taxes payable by the forwarder will shortly within a few 
months have risen 37 percent. (Order 70-5-2, May 1, 1970, Docket 
22157 (rnimeo., p. 2). ) Indeed, this tariff filing alone involves in the 
case of long haul 300 lb. shipments rate reductions of 40 percent, in one 
fell swoop. Considering these facts and the cost inflation indicated in the 
airlines' and REA's own justification, of which all are well aware, this 


is clearly an irrational rate filing which should be suspended and investi¬ 


gated. 


1 / 


C. The Tariff Filing Fails To Comply With 
Section 221, 165 Of The Board's Economic 
Regulations. 


Section 221. 165 requires, inter alia , that the issuing air car¬ 
riers or their agert shall submit as part of the justification 


"Estimates of costs of service" (Section 221.165(h)(1) 

and 

"Estimates of the aggregate effect of the new or 
changed matter upon such carrier's traffic and 


To the extent that the rate reductions since 1966 may have in fact been 
in response to suggestions made at that time that air express rates 
were too high (see Order E-23315, Docket 17027 (1966)), we submit 
that the present action reducing rates to less than half the level for air 
"express" service in effect at that time, and below air freight rates in 
effect now, is somewhat of an overreaction to say the least. 
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revenues, and an explanation of the basis for 
the estimates" (Section 221. 165(b)(2)) 

The filing parties have done neither. What they have done in¬ 
stead is to submit some general system cost data with regard to (1), 
and merely apply the new rates to their old traffic mix as to (2). While 
it may be argued that such an approach is appropriate in a rate level 
case, it is entirely inappropriate in a case such as this where the car¬ 
riers, by their own admission, are working drastic changes in the rate 
structure . Although required, there have, therefore, been supplied no 
"estimates of cost of service" to justify the 50 percent 
incre ases in sales for traditional express traffic and the 40 percent 
reductions in the long haul markets at the higher weights. And there 
have been no "estimates of the aggregate effect" on the carriers' traffic 
, of the changes actually made although the effect of increases and de¬ 
creases in the magnitude of 50 percent will necessarily be great indeed. 

A further clear violation of the Regulation is the failure of the 

•» 

parties to include as an element of their costs or revenues, or to other¬ 
wise deal with the "arbitraries" that are periodically paid to REA. 

/ 

These involve millions of dollars, there having been apparently $]. 5 

% 

million of such payments in 1969 and $3 million in 1970. Any justifica¬ 
tion that fails to deal with such sums is obviously defective. 


* 
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D. No Economic Justification Has Been Supplied 
By REA To Support The Division Of Revenue 
To Be Retained By It For Its Services In The 
Long-Haul. 100-300 Pound Markets; In Fact, 

It Would Clearly Appear That REA Would Be ¬ 
come Insolvent If These Rates And Divisions 
Were To Become Effective And Wou l d Shortly 
Have To Seek Relief From The Airlines And 
The Boa rd . 

Air express services, just as air forwarder services, include 
ground services and the multitude of related services required for effec¬ 
tive and expedited door-to-door service for the shipper. The total cost 
picture therefore must be considered in viewing rates for such service, 
including not only the return to the airlines for their line-haul but the 
returns to the operating arm (be it air express, air forwarder, airline 
or other agency) that is performing the additional services to the shipper 
above and beyond the air line-haul. In brief, the air express rates to the 
public, the share of the airlines and the share of REA are obviously in¬ 
extricably intertwined; and the Board cannot and should not properly focus 
only on the economic validity of the return to the airlines under such 
rates. 

' We do not know by what witchcraft REA hopes to convince even a 
casual analyst that the division between REA and the airlines in the pro¬ 
posed rate structure is "on a more economic basis" and that REA will 
receive "as its share of the revenue a relatively, constant dollar amount, 
regardless of the length of haul." (REA Statement of Information. ) 
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In the areas in which it principally seeks to break into and cut 
across forwarder traffic (that is, the 100- 300 pound weights at the inter¬ 
mediate and long-haul distances) there is no data furnished to support 
the share of the total revenue to REA at these weights and distances. 
Indeed, it is abundantly clear from the evidence that is available that 
REA s share would result in its subsidizing the airlines here in order 
that it may make an incursion into the sir freight forwarding market. 

In the first place, by REA's own admission the Schedule I cost 
exhibits furnished by it contain "several serious understatements" 

(REA Justification). Thus, concedes REA, the shipments to and from 
the non-exclusive service points of REA "cost substantially more" than 
shipments to and from the exclusive points for reasons openly set forth 
in the "Justification." Yet despite the fact that 47 percent of REA's 
total shipments move between non-exclusive airport cities, REA has 
not furnished any data on what are its admittedly substantially higher 
costs for these shipments. The omission to do so by itself warrants a 
suspension of the rates and of the divisions filed. Similarly, two other 
cost understatements frankly admitted by REA are the omission of the 
added costs for the "additional miles" travelled by air P&D vehicles com¬ 
pared to surface vehicles, and the added costs resulting from the priority 
which Air Express as a company allegedly gives to Air Express ship¬ 
ments. Thus, in these three significant aspects their real costs are not 


shown. 
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In addition to these conceded •'understatements" or failures to 
produce cost-supporting justification at all to support their division of 
the revenues, several other major errors have been made in the filing 
which also by themselves would require suspension. 

First, the projection of new revenue and the returns for REA 
are based on the assumption that the mix of short-haul versus long-haul, 
low-weight versus high-weight shipments will remain the same under 
the proposed structure as it is under their present structure. In sum, 
except for an estimated diversion of a number of shipments to air parcel 
post, REA has simply repriced its basic statistical sample on the new 
rate structure. It is evident that this is highly fallacious and that REA's 
mix will substantially increase in the long-haul, higher-weighted ship¬ 
ments with even more substantial resulting loss to it than if the mir 
remained as it is. Since the proposed rates undercut the forwarder at 
the long-haul 100-300 pound rates and since REA has baldly admitted 
that its purpose is to be competitive with the forwarders and to enter this 
market, it is axiomatic — - with or without the priority that the forwarder 
does not have -- that REA will garner unto itself most of the existing for¬ 
warder traffic. REA, under its present structure, moves only a minimal 
amount of traffic in the 100-300 pound range at the intermediate and long- 
haul distances. It is patent therefore that the proportion of this traffic to 
its present low-weighted traffic at short-haul and intermediate distances 
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will increase and that its consequent net return per shipment will de - 
crease. 

Second, in computing its own revenue share, REA has completely 
failed to take into consideration the 5 percent tax which, tinder the Air¬ 
port and Airways Act effective July 1, ii v»il' have to pay to the airlines 
on the airlines' share of the revenue. This added payment will result in 
an even more substantial reduction in REA's share of the air express 
revenue. The actual share of REA at certain points is shown in AFFA 
Exhibit-2 attached hereto. (This reflects, moreover, that REA in its 
eagerness to break into the forwarder market and to cut below the for¬ 
warder rates has, incredible though it may seem, agreed to accept, as 
its total share of revenue at the longer hauls and at 300 pounds, a dollar 
amount that in most cases is less than its share at 200 pounds in the same 
markets, and in many cases less than its share from 50 pound shipments 
in the same markets! The irrationality of the instant proposal is again 
underscored.) 

Third, the sole conceivable basis for REA's justifying its new 
long haul reductions is apparently by comparing them with forwarder 
rates or costs since it attempted to peg the new rates close to but below 
existing forwarder levels (REA Exhibit-3). However, in an apparent 
eagerness to offer a rate to the shipping public that is just below the for¬ 
warder rates in the 100-300 lb. weights, REA and the airlines have not 
even.employed for comparison purposes in their own Exhibit 3 the correct 

_ . _ 
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forwarder rates that will have become effective even before the proposed 
date for their own tariff of July 27, 1970. Our Exhibit 3 attached hereto 
indicates the actual rates for the top 15 markets (as listed by the air¬ 
lines) for Airborne, Emery, Novo and Wings & Wheels in effect at vari¬ 
ous times this month. This exhibit discloses that the REA rates at the 
longer haul, higher weighted distances will be substantially below that of 
the forwarders. REA proposes to under-cut the forwarders' rate struc¬ 
ture by several dollars per shipment at all weights between the fifteen 
major markets listed in its exhibits. It shows even a greater reduction 
from the forwarders' levels in minor markets than indicated in major 


markets. 

In any event, the record is barren of any basis for concluding 
that REA, as a new entrant into the forwarder business, could even 
match the experience of the existing forwarders at controlling costs, 
much less under-cut their rates by substantial margins. REA should at 
least be required to assume the burden of proving just how its proposed 
operation would be more efficient than that of the existing experi¬ 
enced forwarders. This it has not even attempted to do. In 1969, the 
representative forwarders' profit per shipment ranged from approxi-* 
mately $1. 60 per shipment after tax to zero. (AFFAExhibit-4. ) Nothing 
in the meager cost data submitted by REA indicates that it can operate 
at several dollars per shipment less than the existing forwarders and 
still make a profit. It is obvious that should these same forwarders be 
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required, as they would if these rates are approved, to react to the 
proposed massive reduction in the going rate, profitability would be 
eliminated and converted to wholesale losses. The point here, however, 
is that any reference to forwarder rates as a basis for REA costs is 
totally unrealistic. 

Fourth, REA's cost data is as defective as the airline data be¬ 
cause it is not directed to a change in rate structure. What little cost 
data has been submitted by REA is system data despite the fact that the 
proposal is a violent restructuring of the rates involving increases of 
30-50 percent generally in the short/medium haul markets for traffic in 
the below 100 pound category, with reductions of up to 40 percent in the 
long haul markets at higher weight levels. (REA Exhibit 2) This 
restructuring not only has not been justified but it is so total a revision 
of the structure as to render it absolutely impossible for REA to justify 
the changes in its share of the revenue on the basis of its own historic 
costs, even if it had attempted to do so. As a result of the new rate 
structure, REA's traffic mix and operations would obviously, as noted 
earlier, change totally. Its traditional express traffic would become a 
small part of the total. 
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E. REA Is Attempting To Finance Its Uneco- 


nomic Invasion Of The Long-Haul, Higher 


Weight Market By Increases In Its Air 


Express Rates At The Lower Weight, Short 


And Intermediate Haul Markets Which Are 


Of A Magnitude That The Board Has Re¬ 


cently Said Were Unjustified In The Air¬ 


lines Regular Air Freight Service. 


In order to enter the long haul forwarder market above 25 
pounds REA proposes to increase its short and medium haul rates by as 
much as 60 percent. (REA Exhibit 2) The Board has recently ruled 
that similar but less drastic proposals by the direct carriers in the 
short haul market should be suspended and investigated. The Board in 
fact set guidelines for the direct carrier industry limiting increases to 
10 percent at any given time. (Order 70-5-2, May 1, 1970, Docket 
22157.) And this position^was taken in the face of much more complete 
' cost data than is before it in the present proposal. 



E. The Air Freight Forwarders And Ultimate! 


Affected By The Present Air Express Pro- 


osal. Contrary To The Public Interest. 


If The Proposed Rates And Divisions 


' Are Allowed To Become Effective, Air 


Freight Forwarders Would Be Deprived 


Of Most Of Their Traffic At The Hands 
Of A Below-Cost Competitor . 

The Board has said that air freight and air express have always 
been somewhat competitive (Railway Express Airfreight Forwarder 


Application, 27 C. A. B. 500, 536 (1958). ) Under the instant proposal. 
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REA and the airlines have zerocd-in on the air freight forwarders' 
prime markets and thus would be completely competitive -- only by the 
device of REA's agreeing to accept as its share amounts so low that 
they are manifestly below the cost of its service. As a result of the 
rate structure of the airlines, air freight forwarders have heretofore 
been compelled to concentrate on and depend on the selling of shipments 
received from customers at weights of 300 pounds and below. In terms 
of number of shipments, there can be no dispute that the vast majority of 
existing forwarder traffic is in this category. Thus, as a representative 
example. Airborne estimates that 92. 7 percent of its shipments were 
300 pounds and under. Moreover, the larger part of this traffic is in 
the long-haul markets (AFFA Exhibit-5) -- precisely where REA has 
directed its thrust. , 

With substantially lower rates and the service priority that REA 
would enjoy (AFFA Exhibit-3), there would be no question that most if 
not all long-haul forwarder traffic in the 100-300 pound category would 
divert. The service "priority" would be especially critical in this instance 
as an element in diversion in view of the fact that the service to the for¬ 
warders by all airlines would be downgraded as a result of the expanded 
volume of priority "express" traffic that would materialize and pre¬ 
empt present capacity on which forwarders now rely. 

It should be noted in passing that what is at issue is hundreds of 
millions of dollars of the independent forwarding industry revenue, not 

% 

/ 
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• the five million increase shown by REA and airlines. The latter merely 
reflects the net revenue increase from applying the new rates to old 
REA traffic. 

The result of the current proposal is obvious. There would be 
mounting losses by both the forwarders and REA, with perhaps neither 
surviving. As noted elsewhere herein, the airlines could during the 
course of the year voluntarily agree to "adjust" REA's share by granting 
them "arbitraries" as they have this past year. No such succor would 
be available to the forwarders of course to assist in their survival. 

There certainly can be no contention that the current forwarder rates 
are too high, or that there i3 any "fat" or profit in the forwarder rates 
which would allow the forwarders to meet REA's rates. Indeed, the 
forwarder commonly regarded as the most profitable in the business 
(Emery) earned in 1969 only $1. 60 per shipment after taxes; Airborne 
only 45£; Wings & Wheels 49£; and Novo none. (AFFA Exhibit-4) 

The average for the entire industry in 1968 was only ll£ (Forms 244). 
The industry as a whole is earning well below an adequate return on 

investment ( Ibid. ). Since there is no indication whatsoever that REA is 

• \ 

a more efficiently-run operation than any one of these forwarder opera¬ 
tions, where REA's share of the revenue will be (as in most of the 
proposed rates long-haul and over 100 pounds) $1. 60 or more below the 
existing forwardex rates, it is clear that in these markets and at these 
weights and at the proposed prices REA will be losing money on ever^ 
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- g i n fil e shipment. Indeed, the more it carries the more it will lose. 
Since traffic will inevitably move at the cheapest rate for the same gen¬ 
eral class of service (as the Board has noted repeatedly in the past), it 
would be no time before existing forwarders would be ousted from their 
share of the market which they have developed over many years. This 
shift would not result from any more expeditious or efficient service 
but from the below-cost pricing that is here proposed. 

The type of operation proposed can obviously have no substantial 
public benefit nor would it be :able to exist for any length of time without 
"somebody's giving." Any attempt by the forwarders to meet the pro¬ 
posed rates will result in a return to them that is below their cost of 
operation. If they do not meet it, REA, as a fighting ship, will gather 
to itself most if not all of the traffic and would doubtlessly be back to 
the airlines in short order or to the Board in a plea for "more." The 
past history of the payment of substantial "arbitraries" to it would so 
indicate. The public can only be the ultimate loser in such destructive 
and predatory competition. 

/ The A ir Fre i ght Fo r warders Would Suff er 

F ronr. Unfair Competition Because Of The 
Special Status That REA Would Enjoy . « 

a. The Airlines And REA Must Be 

Denied Entry To Air Freight For ¬ 
warding Under Established Board 
Policy, Whether That Entry Is 
Attempted Directly Or Indirectly . 


L 39 


The current filings are but a poorly-disguised attempt by REA 

and the airlines to get a foot in the door to air freight forwarding 
5/ 

domestically while at the same time continuing to benefit from the 
historical preferential relationship and monopoly enjoyed by air express. 
Although the rates proposed appear clearly to be non-compensatory, 
especially as to REA, REA is apparently willing to absorb substantial 
losses for the short term in order to gain entry, presumptively with 
the expectation of obtaining compensatory rates later on. ^ 

REA is no stranger to earlier evasive efforts to operate as a 
domestic forwarder in violation of the Act and without running the gauntlet 
of a direct application for such purpose with the serious issues such 
application would raise. The Board has been alert to stifle such cir¬ 
cuitous excursions by REA and should be equally alert in doing so here. 

In an earlier effort where REA attempted to use its surface operation in 
an air forwarding function, the Board was required to sustain its posi¬ 
tion as far as the Supreme Court to the effec that REA was operating in 
violation of the Federal Aviation Act ( REA v. C. A. B. . 345 F. 2d 445, cert. 
denie d 382 U.S. 879^(1965). More recently, REA used the device of a 


REA has already filed for complementary Part 297 authority directly. 
The independent air forwarding industry will address itself to that 
filing more specifically in due course. 

Again, REA's practice of coming back to the airlines for more money 
in the form of "arbitraries" should be noted. 


1 


i 




secret acquisition of control, through nominal owners, of an existing 
air freight forwarder but was thwarted by the Board although only after 


extended hearing ( Railway Express Agency Enforcement Proceeding, 

Order E-26199, Docket 17287). That the technique of REA is a different 
one here, or that REA is here with the acquiescence of, and in concert 
with, the airlines does not alter the essential character of REA's pros¬ 
pective operations. 

We have shown to the fact that the new concept filed here, for 
all practical purposes, makes REA a forwarder -- and with priority. 

It is even more than this, for the proposed venture into a different form 
of service -- made in concert with the airlines -- will give the airlines 
their own "in-house" forwarder, something they unsuccessfully attempted 
to persuade the Board to approve fifteen years ago ( ACI/Application for 
Air Freight Forwarder Authority. 21 C. A. B. 531 (1955)). As the Board 
noted in tho Universal Consolidated industries case less than two years 
ago (Docket 20353, Order 68-12-86), this would "involve a departure 
from a policy originally established by the Board in 1948 in the first Air 
Freight Forwarder Case of not permitting the same company to operate 
both as a direct and indirect air carrier," and any such proposal would 
at a minimum require a full-scale hearing. Certainly no less is required 
here if at this period in air freight development, the airlines are now 
indirectly seeking to install a preferred air freight forwarder of their own 
with whom they would negotiate rates md in whose profits they would share. 


b. Allowing REA To Negotiate Favorable 
Rates With The Airlines While Denying 
The Same Privilege To Air Freight 
Forwarders Is Discriminatory, Unfair 
Competition, And is Also Otherwise In 
Violation Of The Act. 

The process of rate negotiation involved in the REA/airline 
relationship intrudes an elementary and profound question -- one re¬ 
garding the validity of the continued operations of "air express" in 
even its current, limite d "express-type" service by the device of the 
airlines and REA concluding rate agreements for such service and a 
division of the spoils. Such rates and divisions thereof are of course 
no more than arrangements under which the parties agree that the air¬ 
lines shall compensate REA for the latter's performance of certain air 
express functions for them. 


As long as the Board's view was that REA. in performing air 
express service, was an agent of the air carriers, this hybrid conception 
left some room, albeit slight, for validating rate or compensation agree¬ 
ments between REA and the airlines and distinguishing REA from air 

freight forwarders who are barred from negotiating rate agreements 

/ 

with the airlines. Indeed, it was just such alleged distinction that was 
advanced to the Court by the Board and that led to the decision sustaining 
the Board's interpretation of the Act to the effect that forwarders could 
not enter into and file rate agreements with the airlines ( Airborne Freight 
Corp. v * C. A. B. . 257 F. 2d 210 (D. C. Cir. 195£)). 
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But in recent years the Board has been denominating REA in its 
air express operations as an "indirect air carrier" and has in effect 
appeared to alter its concept of the nature of the relationship of the parties 
to each other so as to extend a greater degree of independence to REA. 
While it may be arguable that this changed view has not destroyed the 
earlier "rationale" distinguishing REA in its limited "express" operations 
from air freight forwarders so as to still permit the former, but not the 
latter, to negotiate rates, the alleged distinction clearly cannot survive 
the negotiation by the parties of the "forwarder" rates and service pres¬ 
ently before the Board. Calling a spade a hoe doesn't make it so; and 
calling the service that is now before the Board "air express" so as to 
approve rates by negotiation for such service when the rates cover 
almost the entire range of forwarder traffic similarly doesn't alter the 
real character of the service. We believe, therefore, that for this 
reason also the Board is without authority under the statute to discrimi¬ 
nate in favor of REA as one class of indirect air carrier by permitting 
it to negotiate rates while continuing to bar air freight forwarders as 
another class of indirect air carrier. There is no statutory basis for 
such distinction. 

% 

G * The Shipping Public Would Receive Inadequate 
Service Under The Instant Proposal. 

Air Freight Service Will Deteriorate Be ¬ 
cause The Airlines Will Be Flooded With 
Non-Containerized Freight. 






Under the revised and radically different rate structure here 
proposed, there will inevitably be, as we have pointed out, a drastic 
upward surge in the volume of air "express." With the substantially 
lower rates and service priority now contemplated, REA will be ten¬ 
dering planeloads of "express" to the direct carriers. This traffic 
will at best be tendered in loose shipments. Realistically, we believe 
it will be dumped on the carriers with little or no facilitation, as in 
the case of REA's present traffic. Such action in either case runs 
counter to everything the industry is attempting to achieve through 
containerization. It would in fact be grossly inefficient and accordingly 
not in the interest of the shipping public. 

2. Air Shipp ers Will Be Deprived Of A Choice 
Of Services And Forced To Subsidize REA 's 
Predatory Competition Against the Forwarders . 

Air freight forwarders offer service to several hundred airport 
cities and thousands of surrounding suburbs. Generally speaking, how- 
fever, because of traffic patterns even the largest forwarders arc able 
to consolidate regularly no more than to 40 or 50 markets. To the bal¬ 
ance of the country, that ie, to other points, the forwarder must pay 
the airline minimums. 

% 

As an illustration of this, forwarders moving a 100 lb. shipment 
from New York to Charleston, S. C. , would pay the airline $10. 00. In 
contrast, however, REA would pay the airline only $2. 50 for the same 
shipment in the same market. This $2. 50 is a constant air express 
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cost even if two or three air carriers are needed to complete the car¬ 
riage. At the same time, the air express rates in the secondary 
markets have been raised 30-60 percent. It is obvious from this and 
from the facts developed in the Minimum Charges per Shipment Case 
(Docket 20398) that what is being here proposed is that the airlines and 
small shippers in outlying points would now jointly subsidize REA in 
the high cost minor markets in order to make it possible for REA to 
compete with the air freight forwarders in the long haul markets. 

As a result of this, the shipper is being'denied a choice 
of two services that he has been accustomed to. He has been utilizing 
REA where it is cheaper on smaller shipments and the forwarders at 
lower cost between major markets and for larger shipment*!. To the 
extent that the shipper is now being called upon to pay what may well 
be unreasonable rates for small express shipments, he is being deprived 
of a reasonable service. And to the extent the forwarders would be 
foreclosed from the long-haul markets, the shipper would be deprived 
of the benefits of competition among forwarders in such markets. In 
both cases, the public interest is violated, and the airlines themselves 
would lose the benefits of forwarder promotional efforts, such efforts?- 
having generated $250 million in domestic forwarder revenues in 1969. 
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H. Long-Haul Trunk Carr iers Would Profit At 
The Expense Of Short-Haul Local Service 
Carriers Under The New Proposals. 

It is obvious from an examination of the rate structure as proposed, 
and the share of revenues to the airline under the proposals, that the 
local service carriers have been "taken," doubtlessly unwittingly, by the 
major trunk carriers. It would appear that the locals will gain nothing 
from the rate changes but that the lion's share of the division of revenue 
will fall to the long-haul carriers. (See, e.£. , AFFA Exhibit 2. ) Doubt¬ 
lessly, the local short-haul carriers will have some "consolation" in 
knowing that under the rates as proposed the present minimum guarantee 
to them of $2. 44 per shipment will be preserved in the form of a $2. 50 
guarantee (Air Carriers' Statement of Jus tification, p. 3). 

I. The Airlines And REA Can Secure The Same 


, Additional Gross Revenue They Would Obtain 

From Their Dangerous Proposal By Simply 
Adding An Across-The-Bca rd 50 Cent Increase 
Per Shipment To The Present Structure. 

If we are mistaken in our belief that what the airlines and REA are really 

after is getting thfeir foot in the air freight forwarding door, but instead are merely 

interested in an additional $2. 5 million in revenue each, we do not see any 

t 

A/arrant for the revolutionary restructuring of "express" rates as proposed 
and REA's movement into air forwarding under the guise of "express." If 
"more money" is their limited objective and if the Board should conclude 
that additional revenue is warranted (or required) then there is a rational 


way of achieving that limited stated objective that would be non-controver iial. 



/ 

f 
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We suggest to the Board as a constructive alternative that the $2. 5 mil¬ 
lion for each can be achieved by a simple 50£ per shipment add-on to the 
existing air express rates. The ease by which this may be accomplished, 
compared to the contortions proposed, is indicated by REA's own Exhibit 
2, which we have revised and as revised have appended hereto (AFFA 
Exhibit-6). With 10 million shipments, the 50£ add-on would painlessly 
provide the same $5 million total return, for sharing on any equitable 
basis between the parties; and the shipping public could easily bear it. At 
practically every distance and at every weight, the additional 50£ would 
be miniscule. In fact, for the traditional air express shipper, the 50£ 
add-on would be much more palatable than the 30-60 percent increase now 
proposed by the air carriers and REA. Such an increase would be as fair 
and as equitable as the recent Board action allowing the carriers to round 

4 

their passenger fares upward to the nearest dollar; what was there approved 
in all probability approximated no less than a 50 f add-on. 

There may well be other acceptable formulae for providing REA and 
the airlines with needed revenue, if any, such as other more moderate 
types of increases pn the air expref 3 traffic now carried. 

The alternatives we have suggested could accomplish the revenue, 
objectives of the parties without stifling the promotional efforts of the for¬ 
warders and jeopardizing their investments in air freight, without destroying 
the present system which allocates airlift in a manner which benefits the 
broadest possible segment of the shipping public and which avoids turning 
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over such function to a monopolist, and without jeopardizing the approxi- 
mately $250 million in revenues which the forwarders generated domestic¬ 
ally in 1969. . • • 

* >!< # * # 

In conclusion, we would emphasize to the Board again that the 
structure, divisions and Agreement proposed (for which only a com¬ 
pletely insufficient amount of time has been available to answer) consti¬ 
tute the most corrosive assault on the future of the air freight forwarding 
industry in many years. It is almost inconceivable that a proposal so 
revolutionary and so rife with destructive potential should be permitted 
to become effective without an exhaustive examination in a proceeding 
directed to that purpose. 

We respectfully submit that the Board should not allow itself to be 

4 

influenced in its determination in this matter by concern that air express 
service may cease at the end of this month unless the Board surrenders 
to REA and the airlines. These are the very in terrorem threats which 
the parties have used with respect to the public and with respect to each 
other in the recent past, but the air express Agreement was nonetheless 
extended. It is manifest that neithei party is likely to cross the ultimate 
line and surrender this service in view of the respective benefits that each 
receives from it. But even if this were to happen, the public would lose 
nothing as a result of the termination. As we have noted, air express in 
reality is no longer a distinctive type of service. The entire forwarding 
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industry is ready to take up any resulting slack and to serve the shipping 
public that is now shipping by air via REA. It is more than capable of 
doing this. 

The Board should accordingly suspend the subject tariff and order 
its investigation, and disapprove the amended Air Express Agreement. 

Respectfully submitted. 


/s/ Louis P. Haffer 
Louis P. Haffer 

/s/ Robert N. Meiser 
Robert N. Meiser 

Haffer, Goldstein & Meiser 
1730 Rhode Island Avenue, N. W. 
Washington, D. C. 20036 

Counsel for the Air Freight 
Forwarders Association 


July 9, 1970 






CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foregoing Complaint 
and Memorandum on all trunkline and local service carriers and on REA 
Express, Inc. , by mailing a copy thereof to each such party or its attorney 
in a properly-addressed envelope with postage prepaid. 

/a/ Robert N. Meiser 
Robert N. Meiser 

July 9, 1970 






APPENDIX 


The Air Freight Forwarders Association is representing in this 
matter the following forwarders whose Powers of Attorney are attached 
to the original and duplicate original of this document. 

Airborne Freight Corporation 
Air-Land Freight Consolidators, Inc. 

Circle Airfreight Corporation 
Emery Air Freight Corporation 
Jet Air Freight 
Novo Air Ffeight 
Shulman Air Freight 
Wings & Wheels - AEI 

r 

WTC Air Freight 
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AFFA Exhibit - 1 



AIR EXPRESS RATES 1966-70 
(New York--West Coast Markets) 
(300 lb. shipment) 


Percent 


Date 

Rate per Cwt. 

Total Charges 

Reduction 

March, 1966 

$77. 40 

$232. 20 

m mm 

May, 1970 

57. 00 

171. 00 

26% 

July, 1970 

35. 60 

106. 80 

54% 


/ \ 

Source: Air Express Tariff No. 1, C. A. B. No. 1 for periods indicated; 
Order E-23315, March 3, 1966, Docket 17037. 








AFFA Exhibit - 2 


ACI 




Proposed 

Rate 

Airline 

Share 

REA 

Share 

T rans. 
Tax 

Net to 
REA 

Pickup Sc 
Delivery 

Scale 

1 Sc 2 

1 lb. 

8. 50 

New York - 
2. 50 6. 00 

Washington 
. 13 5. 87 

7. 50 


25 

11. 28 

2. 50 

8. 78 

. 13 

8. 65 

7. 50 


50 

14. 17 

2. 50 

11. 67 

. 13 

11. 54 

7. 50 


75 

14. 56 

2. 93 

11. 63 

. 15 

11. 48 

7. 50 


100 

15. 00 

3. 90 

11. 10 

.20 

10. 90 

7. 50 


200 

25. 90 

7. 80 

18. 10 

. 39 

17. 71 

7. 50 


300 

38. 85 

11. 70 

27. 15 

. 59 

26. 56 

10. 65 

Scale 

12 

. 1 lb. 

8. 50 

2. 50 

New York - ISA 
6.00 .13 

5. 87 

6. 55 


25 ’ 

13. 88 

5. 40 

8. 48 

. 27 

8. 21 

6. 55 


50 

19. 49 

10. 80 

8. 69 

. 54 

8. 15 

6. 55 


75 

24. 74 

15. 53 

9. 21 

. 78 

8. 43 

6. 55 


100 

30. 00 

19. 62 

10. 38 

. 98 

9. 40 

6. 55 


200 

49. 30 

31. 20 

18. 10 

1. 56 

16. 54 

6. 90 


300 

65. 10 

46. 80 

18. 30 

2. 34 

15. 96 

10. 35 

Scale 24 


New York - 

Los Angeles 



1 lb. 

8. 50 

2. 50 

6. 00 

. 13 

5. 87 

8. 20 


25 

18. 18. 

9. 60 

8. 58 

. 48 

8. 10 

8. 20 


50 

26. 95 

16. 74 

10. 21 

. 84 

9. 37 

8. 20 


75 

35. 86 

23. 49 

12. 37 

1. 17 

11. 20 

8. 20 


100 

44. 00 

31. 20 

12. 80 

1. 56 

11. 24 

8. 20 


200 

78. 70 

62. 40 

16. 30 

3. 12 

13. 18 

8. 20 


300 

106. 80 

93. 60 

13. 20 

4. 68 

8. 52 

13. 05 


Source: REA Appendix B; ACI tariff effective August 1, 1970 
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CIVIL AERONAUTICS BOARD 
V»'ASH INGTON, D. C. 


DOCKET NO. 22352 


REPLY BY REA EXPRESS/ INC./ AND PARTICIPATING 
AIRLINES TO REQUEST FOR SUSPENSION AND 
INVESTIGATION FILED BY MUZAK/ AND 
TO COMPLAINT AND REQUEST FOR SUSPENSION AND 
INVESTIGATION FILED BY AIR FREIGHT FORWARDERS 

ASSPCFAT.LBM--- 


Tariff: 


Effective, 

Date: 


General Commodity Rate and Charge 
Revision, Section 5, Air Express 
Tariff No. 1, C.A.B. No. 1, Issued 
by G. T. Miano, Agent, as shown in 
Exhibit No. 1 to June 25, 1970 
Statement 


July 27, 1970 


Territory: Between all Air Express Points in 

the United States, Canada and Puerto 
Rico 


I 





G. T. Miano 
Age.nt 

219 East 42nd Street 
New York* New York 10017 


July 16, 


1970 













CIVIL AERONAUTICS BOARD 


WASHINGTON. D. C 


DOCKET NO. 22352 


REPLY BY REA EXPRESS, INC., AND PARTICIPATING 
AIRLINES TO REQUEST FOR SUSPENSION AND 
INVESTIGATION FILED BY MUZAK, AND 
TO COMPLAINT AND REQUEST FOR SUSPENSION AND 

Investigation filed by air freight forwarders 


INTRODUCTION 


As indicated in the Statement submitted with the tariff .filing 

* 

\ on June 25, 1970, the proposed tariff matter constitutes "a major 
■ reformation of the air express rate structure". In spite of the 
3 bf°* d changes proposed, only two protests have been filed, one 

«•* fiX i * 

* r ■ 

f *rom a shipper, Muzak division of Wrather Corporation, and one 
from the Air Freight Forwarders Association (AFFA).* 


A third protest, respecting a rule only, was originally 
tendered and has been withdrawn. 


% 
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THE MUZAK PLEADING 



The Muzak pleading selects one rate comparison — apparently 
Scales 1 and 2 at 43 pounds - - and proceeds with general allegations 
of unlawfulness. So ihe one shipper protest is confined to one 
scale and one weight, while asking for suspension and investigation 
of the entire tariff filing. The pleading does not examine the 
entire tariff, or the v&ricus reductions, or the aspects of the 
adjustment which are favorable to shippers. 

As noted in the Statement submitted with the tariff filing, 
the reformation of rates is "in a direction consistent with the 
cost of providing express service". The matter of survival of 
the express service desired by auch shippers as Muzak makes it 
imperative that major efforts be made to put all shipments on a 
paying basis. 

Using the May 28, 1970 charge of $8.00 as an example, how can 
anyone suggest that a 43 pound shipment (the usual weight of a 
Muzak tape shipment) can be given expedited pickup, expedited 
handling to an airport, expedited handling from an airport and 
expedited delivery to consignee for a total of $8.00? In these 
days of high wages and high overall costs the ground handling 
alone would cost more *nan $8.00. In addition, the air express 
service also provides expedited, non-consolidated, priority air 
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movement. Consequently, the overall coat far exceeds the $8.00 
charge and this cost-charge imbalance has existed for many years 
with the result that REA has been operating at a loss on such 
services. 

Muzak has not submitted any facts to substantiate that the 
proposed rates will "injure the economic structure pursuant to 
which Muzak and its various independent franchises conduct their 
business* , or "would place the entire Muzak organization at a 
competitive disadvantage...". 

Air Express, the premium non-consolidating, priority air 
movement, should not be required to continue to serve Muzak at 
unrealistically low rate levels. 

On the basis of a 43 pound shipment, here is how proposed Air 
Express r.ll-inclusive charges compare with the charges of two air 
freight forwarders serving the same markets: 


Air 

Emery 


Airborne 

Express 

Air 

2- 

Pu/Del. Total 

T-“ 5— 

Air Pu/Del. Total 

5—‘—ir-T— 


Boston-Albany 

13.36 

16.29 

1.35/ 

1.35 

18.99 

18.55 

2.50/ 

2.00 

23.05 

Albany-Syracuse 

13.36 

16.29 

1.35/ 

1.35 

18.99 

18.55 

2.00/ 

2.00 

22.55 

Syracuse-Rochester 

13.36 

16.29 

1.35/ 

1.35 

18.99 

18.55 

2.00/ 

2.00 

22.55 

Rochester-Buffalo 

13.36 

16.29 

1.35/ 

1.35 

18.99 

18.55 

2.00/ 

3.15 

23.70 

Buffalo-Fxtchburg 

14.21 

16.29 

1.35/ 

4.75 

22.39 

18.55 

3.15/ 

3.75 

25.45 


$117.30 


* 

a t 

-I 


$67.65 


$98.35 






(157(a) 


THE COMPLAINT OF AIR FREIGHT 

fokwarderS~~association 


AFFA's Complaint suggests that "rate fixing" here by the 
u-rl.ne industry and "a plan to offer a substantially expanded and 
new competitive service in markets already served by forwarders 
through a chosen monopolistic instrument" are both per se violations 
of the antitrust laws.* 

Air Express service operates under two agreements, i.e., 
"Agreement Among Certain Air Carriers Relating To Air Express 
Service", Agreement C.A.B. No. 12866, and "Air Express Agreement 
Between REA Express and Certain Air Carriers", Agreement C.A.B. 

No. 17935, both of which have been approved by the Civil Aeronautics 
Board pursuant to Fections 412 and 414 of the Federal Aviation Act. 
(C.A.B. Order Nos. E-13764, E-13944, E-18207, E-23066, 69-2-94, 
E-22271, 69-11-130 and 70-7-39) Agreement C.A.B. No. 17935, 

Article VI, Air Express Rates reads in part as follows: 

"The Joint Committee shall determine conditions of 
carriage and other rules and the rates to be charged the 
public for air express service, such rules and rates to be 
published in tariffs participated in by both REA Express 
and the Air Carriers, subject to the provisions of the Air 
Carrier(a) "Official Air Transport Restricted Articles 
Tariff" and to applicable state or Federal laws now or 
hereafter in effect and to regulations by such federal 
and state authorities as may have jurisdiction in the 
premises." 

Thus, any needed antitrust immunity has been granted. 


* Pages 3 and 4 
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Further, Agreement C.A.B. No. 17935 covers "the transportation 
of property between points in the United States or between points 
in the United States and Puerto Rico or between a point in the 
United States and a point in Canada"; thus there is no limitation 
at to markets in the named territories. 

THE TAX AND THE RATE COMPARISONS 

The Complaint* erroneously indicates a failure of REA to 
consider the 5 percent tax. On the contrary, the proposed tariff 
pages, like the ones they cancel, are subject to Section 15, 
Additional Charge Table, of Official Air Express Tariff No. 1, 
C.A.B. No. 1, which is designed to cover the tax. Thus, the 
amount of this tax will be added to each of the proposed charges, 
and, therefore, the rate and REA revenue share comparisons set 
forth in the Complaint are in error to the extent that they compare 
tax-included rates with air express tax-excluded rates. 

The Complaint** states "REA and the Airlines have not even 
employed for comparison purposes in their own Exhibit 3 the correct 
forwarder rates...". 



* 

** 


Page 12 
Pages 12-13 








Our rate comparisons in the June 25 Statement used the 
forwarders' current rates. We have no way of knowing whether 
forwarders' proposed rates will become effective or what changes 
might be made in the forwarders' tariffs. 


DIVISIONS 


The Complaint questions the divisions negotiated between the 
Airlines and REA.* Divisions are a proper concern of the parties 

to the Air Express Agreement but not a proper concern of air freight 
forwarders. 


As to the proposed division, the Statement filed with the 
tariff states: 

"REA will receive as its share of the revenue a 
relatively constant dollar amount, regardless of the 
length of haul. The airline revenue, on the other 
hand, is based on a ton mile yield, subject to a 
minimum return of $2.50 per shipment. The effect of 
this is to give REA a relatively high percentage of 
the revenues on short haul and small sized shipments, 
where terminal and shipment costs account for a hiah 
percentage of the total costs, and to give the air¬ 
lines a higher percentage of the revenues on large 
volume and longer haul movements where flight costs 
represent a higher proportion of the total costs." 


* See Pages 9-14 
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Ac pa ge 8. the Complaint erroneously calculates extraordinary 
payment from the airlines to PE* at ,4.5 million. The total 
payment was 5 3 million. This extraordinary "arbitrary was part of 
s previous extension of the agreement and no such ’ arbitrages 


.rw.autt iOa in the props*-o extensio. 


REDUCTION OF REA SERVICES 

The complaint at page 4, alleges ••substantial" reductions of 
p^.s services and operations. There have been consolidations of 
services in small towns to increase efficiency of the surface 

services. 

There has been no reduction of airport offices or points 
served in air express. As a matter of fact, one of the magor 
differences in air express operations and air freight forwarder 
operations is that under the Air Express Agreement, air express 
service must be provided at all certificated airline points 
whereas the air freight forwarder may serve only those points he 

wishes. 


- . .• 














OTHER 


The Complaint filed by the Air Freight Forwarders Association 
contains many statements, contentions, allegations and speculations. 
We have addressed ourselves specifically to several of them in 
this Reply and anticipated others in our Statements of Justification 
filed with the tariff. Although we have not treated certain other 
statements, contentions, allegations and speculations set forth 
in said Complaint, we hereby deny their validity. 

CONCLUSION 

Unlike the Muzak pleading that the new rates are too hich, 
the air freight forwarders' Complaint contends that the rates are 
too low. Although phrased in terms of the public interest, the 
gist of the Complaint is that a more realistic tariff structure 
for Air Express will no longer permit air freight forwarders to 
enjoy a more favorable marketing position than REA Express. 

The forwarders thus attempt to use the device of protesting a 
tariff to create a barrier to effective participation in the 
higher weight, longer haul, air shipment market. This clearly 
is not consonant with the objectives of the Federal Aviation 
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Act of 1958. And, of co rse, the public interest is not served 
by confining air express to a limited class of lower weight, 
shorter haul traffic. 

; o Jr. t..o ..on? ^ainant and Muzak are asking the Board to equate 
the public interest to their individual business interests. But 
the public interest is best served by realistic rates and a healthy 
degree of air shipping service competition in order to permit the 
shipping public to enjoy wider choice of services and rate options. 
Approval of the proposed tariff will broaden that choice, and will 
contribute to and stimulate the growth of air cargo. 

Respectfully submitted. 






'G. T. Miano 
Agent 


July 16, 1970 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served the foregoing 
Re.^ly on Muzak, a Division of Wrather Corporation, and on Air 
Freight Forwarders Association, by mailing a copy thereof to 
each such party or its attorney in a properly-addressed envelope 
with postage prepaid. 







Louise M. Gossedin 


July 16, 1970 
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REPLY BY REA EXPRESS, INC. AND PARTICIPATING AIRLINES 

BEFORE THE 

CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


DOCKET NO. 22352 


REPLY BY REA EXPRESS, INC., AND PARTICIPATING 
AIRLINES TO REQUEST FOR SUSPENSION AND 
INVESTIGATION FILED BY MUZAK, AND 
TO COMPLAINT AND REQUEST FOR SUSPENSION AND 
INVESTIGATION FILED BY AIR FREIGHT FORWARDERS 
ASSOCIATION_ 


INTRODUCTION 


As indicated in the Statement submitted with the tariff filing 
on June 25, 1970, the proposed tariff matter constitutes "a major 
reformation of the air express rate structure". In -spite of the 
broad changes proposed, only two protests have been filed, one 
from a shipper, Muzak division of Wrather Corporation, and one 
from the Air Freight Forwarders Association (AFFA).* 







THE MUZAK PLEADING 


The Muzak pleading selects one rate comparison — apparently 
Scales 1 and 2 at 43 pounds - - and proceeds with general allegations 
of unlawfulness. So the one shipper protest is confined to one 
scale and one weight, while asking for suspension and investigation 
of the entire tariff filing. The pleading does not examine the 
entire tariff, or the various reductions, or the aspects of the 
adjustment which are favorable to shippers. 

As noted in the Statement submitted with the tariff filing, 
the reformation of rates is "in a direction consistent with the 
cost of providing express service". The matter of survival of 
the express service desired by such shippers as Muzak makes it 
imperative that major efforts be made to put all shipments on a 
paying basis. 

Using the May 28, 1970 charge of $8.00 as an example, how can 
anyone suggest that a 43 pound shipment (the usual weight of a 
Muzak tape shipment) can be given expedited pickup, expedited 
handling to an airport, expedited handling from an airport and 
expedited delivery to consignee for a total of $8.00? In these 
days of high wages and high overall costs the ground handling 
alone would cost more than $8.00. In addition, the air express 
service also provides expedited, non-consolidated, priority air 
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movement. Consequently, the overall cost far exceeds the $8.00 
charge and this cost-charge imbalance has existed for many years 
with the result that REA has been operating at a loss on such 
services. 

Muzak has not submitted any facts to substantiate that the 
proposed rates will "injure the economic structure pursuant to 
which Muzak and its various independent franchises conduct their 
business', or "would place the entire Muzak organization at a 
competitive disadvantage...". 

Air Express, the premium non-consolidating, priority air 
movement should not be required to continue to serve Muzak, at 
unrealistically low rate levels. 

On the basis of a 43 pound shipment, here is how proposed Air 
Express all-inclusive charges compare with the charges of two air 
freight forwarders serving the same markets: 

Air Emery Airborne 



Express 

Air 

Pu/Del. 

Total 

Air 

Pu/Del. Total 


$ 

$ 

$ $ 


$ 

$ $ 

: 5 

? 

Boston*Albany 

13.36 

16.29 

1.35/ 

1.35 

18.99 

18.55 

2.50/ 2.00 

23.05 

Albany-Syracuse 

13.36 

16.29 

1.35/ 

1.35 

18.99 

18.55 

2.00/ 2.00 

22.55 

Syracuse-Rochester 

13.36 

16.29 

1.35/ 

1.35 

18.99 

18.55 

2.00/ 2.00 

22.55 

Rochester-Buffalo 

13.36 

16.29 

1.35/ 

1.35 

18.99 

18.55 

2.00/ 3.15 

23.70 

Buf falo-Fitchburg 

14.21 

16.29 

1.35/ 

4.75 

22.39 

18.55 

3.15/ 3.75 

25.45 


$317.30 










$67.65 


$98.35 




THE COMPLAINT OF AIR FREIGHT 
FORWARDERS ASSOCIATION 


AFFA's Complaint suggests that "rate fixing" here by the 
airline industry and "a plan to offer a substantially expanded and 
new competitive service in markets already served by forwarders 
through a chosen monopolistic instrument" are both per se violations 
of the antitrust laws.* 

Air Express service operates under two agreements, i.e., 
"Agreement Among Certain Air Carriers Relating To Air Express 
Service", Agreement C.A.B. No. 12866, and "Air Express Agreement 
Between REA Express and Certain Air Carriers", Agreement C.A.B. 

No. 17935, both of which have been approved by the Civil Aeronautics 
Board pursuant to Sections 412 and 414 of the Federal Aviation Act. 
(C.A.B. Order Nos. E-13764, E-13944, E-18207, E-23066, 69-2-94, 
E-22271, 69-11*130 and 70-7-39) Agreement C.A.B. No. 17935, 

Article VI, Air Express Rates reads in part as follows: 

"The Joint Committee shall determine conditions of 
carriage and other rules and the rates to be charged the 
public for air express service, such rules and rates to be 
published in tariffs participated in by tjpth REA Express 
and the Air Carriers, subject to the provisions of the Air 
Carrier(s) "Official Air Transport Restricted Articles 
Tariff" and to applicable state or Federal laws now or 
hereafter in effect and to regulations by such federal 
and state authorities as may have jurisdiction in the 
premises." 

Thus, any needed antitrust immunity has been granted. 


* 


Pages 3 and 4 


Further, Agreement C.A.B. No. 17935 covers "the transportation 
of property between points in the United States, or between points 
in the United States and Puerto Rico or between a point in the 
United States and a point in Canada"; thus there is no limitation 
as to markets in the named territories. 

TH E TAX AND THE RATE COMPARISONS 

The Complaint* erroneously indicates a failure of REA to 
consider the 5 percent tax. On the contrary, the proposed tariff 
pages, like the ones they cancel, are subject to Section 15, 
Additional Charge Table, of Official Air Express Tariff No. 1, 
C.A.B. No. 1, which is designed to cover the tax. Thus, the 
amount of this tax will be added to each of the proposed charges, 
and, therefore, the rate and REA revenue share comparisons set 
forth in the Complaint are in error to the extent that they compare 
tax-included rates with air express tax-excluded rates. 

The Complaint** states "REA and the Airlines have not even 
employed for comparison purposes in their own Exhibit 3 the correct 
forwarder rates...". 






Our rate comparisons in the June 25 Statement used the 
forwarders' current rates. We have no way of knowing whether 
forwarders' proposed rates will become effective or what changes 
might be made in the forwarders' tariffs. 

DIVISIONS 


The Complaint questions the divisions negotiated between the 
Airlines and REA.* Divisions are a proper concern of the parties 
to the Air Express Agreement but not a proper concern of air freight 
forwarders. 

As to the proposed division, the Statement filed with the 
tariff states: 

"REA will receive as its share of the revenue a 
relatively constant dollar amount, regardless of the 
length of haul. The airline revenue, on the other 
hand, is based on a ton mile yield, subject to a 
minimum return of $2.50 per shipment. The effect of 
this is to give REA a relatively high percentage of 
the revenues on short haul and small sized shipments, 
where terminal and shipment costs account for a high 
percentage of the total costs, and to give the air¬ 
lines a higher percentage of the revenues on large 
volume and longer haul movements where flight costs 
represent a higher proportion of the total costs." 


* See Pages 9-1-1 








t 
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At page 8, the Complaint erroneously calculates extraordinary 
payment from the airlines to REA at $4.5 million. The total 
payment was $3 million. This extraordinary "arbitrary" was part of 
a previous extension of the agreement and no such "arbitraries" are 
provided for in the proposed extension. 


REDUCTION OF REA SERVICES 


The Complaint at page 4, alleges "substantial" reductions of 
REA's services and operations. There have been consolidations of 
services in small towns to increase efficiency of the surface 
services. 

There has been no reduction of airport offices or points 
served in air express. As a matter of fact, one of the major 
differences in air express operations and air freight forwarder 
operations is that under the Air Express Agreement, air express 
service must be provided at all certificated airline points 

whereas the air freight forwarder may serve only those points he 
wishes. 


OTHER 


The Complaint filed by the Air Freight Forwarders Association 
contains many statements, contentions, allegations and speculations. 
We have addressed ourselves specifically to several of them in 
this Reply and anticipated others in our Statements of Justification 
filed with the tariff. Although we have not treated certain other 
statements, contentions, allegations and speculations set forth 
in said Complaint, we hereby deny their validity. 


CONCLUSION 


Unlike the Muzak pleading that the new rates are too high, 
the air freight forwarders' Complaint contends that the rates are 
too low. Although phrased in terms of the public interest, the 
gist of the Complaint is that a more realistic tariff structure 
for Air Express will no longer permit air freight forwarders to 
enjoy a more favorable marketing position than REA Express. 

The forwarders thus attempt to use the device of protesting a 
tariff to create a barrier to effective participation in the 
higher weight, longer haul, air shipment market. This clearly 
is not consonant with the objectives of the Federal Aviation 
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Act of 1958. And, of course, the public interest is not served 
by confining air express to a limited class of lower weight, 
shorter haul traffic. 

Both the Complainant and Muzak are asking the Board to equate 
the public interest to their individual business interests. But 
the public interest is best served by realistic rates and a healthy 
degree of air shipping service competition in order to permit the 
shipping public to enjoy wider choice of services and rate options. 
Approval of the proposed tariff will broaden that choice, and will 
contribute to and stimulate the growth of air cargo. 

Respectfully submitted. 



u.T. Miano 
Agent 


July 16, 1970 





I hereby certify that I have this day served the foregoing 
Reply on Muzak, a Division of Wrather Corporation, and on Air 
Freight Forwarders Association, by mailing a copy thereof to 
each such party or its attorney in a properly-addressed envelope 
with postage prepaid. 



July 16, 1970 
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Order 70-7-109 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 23ri day of July, 1970 


Revisions in air express rates and : 

charges proposed by : 

RAILWAY EXPRESS AGENCY, INCORPORATED : 
AND PARTICIPATING AIR CARRIERS : 

.-.4 


Docket 22387 


ORDER OF INVESTIGATION AND SUSPENSION 

By tariff revisions filed June 25 and marked to become effective 
July 27, 1970, Railway Express Agency, Incorporated (REA) and air 
carriers participating in the tariffs with REA propose to revise the 
structure of air express rates and charges in the United States and 
between the United States and Canada, The proposal involves increasing 
the minimum charge from $8,00 to $8.50 per shipment under both general 
and most specific commodity rates. It also involves significant revi¬ 
sions in general commodity rates, both increases and decreases, The 
increases would typically affect the rates for relatively small shipments 
and short hauls while rates for larger shipments and longer hauls would 
be reduced. 

Complaints requesting investigation and suspension were submitted 
by Muzak, a Division of Wrather Corporation (Muzak), and by the Air 
Freight Forwarders Association; representing nine member forwarders 
(AFFA), Muzak's complaint protests the increases in rates proposed, and 
claims that, without REA's services at reasonable rates, Muzak would 
suffer serious and irreparable injury. 

AFFA protests the rate reductions proposed, inte r alia , on the 
grounds that the proposals would eliminate air freight forwarder partici¬ 
pation in the "historic" forwarder markets, that the proposed rates would 
involve destructive competition since they would be below the apparent total 
cost of the service, that REA's returns would be below its own costs, and 
that the reduced rates would be maintained through the revenues gained 
from sharp rate increases proposed in the short-haul, small-shipment 
markets and through the airlines' subsidy of REA in these markets. The 
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complaint also asserts that the proposal would place REA in the forwarding 
business without re-cxaminacion of the statutory and policy problems 
involved, such as REA's monopoly "priority” in airlift not available to 
Independent forwarders. 

In support of their filings and in answer to the complaints, REA and 
the participating airlines variously assert, among other things, that 
(1) the proposed rates will reflect changes consistent with operating 
costs for both REA and the airlines. (2) the reduced rates for long-haul 
shipments will be responsive to the Board’s expressed desires to have such 
rates more nearly reflect operating costs, (3) the revenues to REA will 
cover no more than costs plus a fair return, considering the sharp infla¬ 
tion that has occurred in labor and other costs, (4) the cost justification 
presented by REA actually understates its actual costs, (5) the airlines' 
revenues from express traffic have not kept pace with cost increases, 

(6) the airlines' express revenues per ton-mile reflect the value of 
priority service for express shipments and higher airline costs of render¬ 
ing such service,(7) that the forwarders’ complaint contains certain.factual 
errors, and (8) the airlines' revenues from express must be evaluated in 
the light of the circuitous mileage actually flown and the interline 
handling required by many express shipments. 


Upon consideration of all relevant factors, the Board finds that the 
proposals listed in Appendix A may be unjust, unreasonable, unjustly 
discriminatory, unduly preferential, unduly prejudicial, or otherwise 
unlawful, and should be investigated, Furthermore, to the extent that 
the tariff provisions would apply to shipments within the United States, 
the tariff provisions should be suspended pending investigation. 

The proposed revisions involve both significant increases and 
decreases in costs to the public but we do not believe that they have 
een adequately justified. The minimum air express charge for both 
f--* 1 a *) d specific commodity rated air express shipments would rise from 
?8.00 to §8.50 per shipment.. It should be noted, however, that REA filed 
f minlmum charge effective May 28. 1970. representing an increase 

rom § . per shipment. Thus, the proposed minimum charge represents an 
increase of almost 42 percent above the charge in effect approximately 
two months ago. It should be noted, furthermore, that the $6 00 minimum 
charge has been in effect only since June 18, 1969, while the prior 

charge was $5.50, which in turn had been in effect less than three years. 
Previously, the charge was $4.70. 

REA's proposed increases in general commodity rates involve increases 
tor small shipments, especially in markets involving short hauls. For 
mar e ^ s ^clow 250 miles the increases would be as much as 85 percent over 
current levels. For the foregoing markets, the rates proposed will involve 


/ 


i 








176(a) 


increases by as much as 138 percent above the rates quoted prior to May 28, 
1970. For the longer hauls and larger shipments,reductions are proposed 
as high as 24 percent. The forwarders, in their complaints, claim that 
those reductions will threaten their existence. 

In the current air express rate structure,rates are published for 
each pound of shipment weight for various lengths of haul up to 100 
pounds, with larger shipments rated on the basis of the 100-pound rate. 

The proposal would involve lower rates per pound for larger shipments in 
10-pound groups up to and including 300 pounds. The proposed revisions 
would make REA more competitive in the larger shipment market and raise 
certain fundamental questions of great import to both forwarders and the 
general public. 

We are of the opinion that the justifications presented by REA and 
the airlines are not adequate to support the proposed rate structure. 

REA, for example, includes a return element based upon an operating ratio 
of 90 percent. The use of an operating ratio to calculate the earnings 
element has not been accepted by the Board, which has generally considered 
that the appropriate method of computing earnings elenent is in terms of 
a return on investment capital. An investigation would be a proper 
vehicle to determine the appropriate rate of return on investment and 
other costs presented by REA, including the allowance made for inflation. 

We shall also suspend, pending investigation, the increase proposed in 
the excess value rate from 18 cents to 30 cents per $100.00 of excess 
valuation. Excess valuation declarations apply to the value of the ship¬ 
ment above 50 cents per pound or $50.00 per shipment, which is the assumed 
liability of REA and the airlines for loss or damage and which is covered 
by the basic air express charges. Airlines typically charge 10 cents per 
$100,00 of excess valuation, while most forwarders charge 10 or 15 cents. 

The Board does not believe that the charges should exceed the costs of the 
additional coverage. No support has been advanced for this proposed increase 
ard accordingly this proposal will be suspended pending investigation. 

The tariff rates must be reasonably related to the total costs of the 
service, embracing those of the direct air carriers as well as those of 
REA, In order to assure that the rates and charges cover the costs and a 
reasonable profit element to both the direct air carriers and to REA but 
not in excess thereof, it will be necessary that the investigation be 
directed to both the rates and charges proposed and the divisions of' 
such rates and charges between the air carriers and REA.J/ 


1/ By Order 70-7-110 , issued concurrently herewith, action on the Air 
Express Agreement C.A.B. 17935 A5 is deferred. This action of 
deferral, however, should not be construed as deferring action on the 
investigation of the rates and charges or of the divisions thereof. 
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Accordingly, pursuant to provisions of the Federal Aviation Act 
of 1958, 


IT IS ORDERED THAT: 


■ 1 


1. An investigation is instituted to determine whether the rates, 
minimum charges, and provisions described in Appendix A attached hereto, 
and rules, regulations, and practices affecting such rates, minimum 
charges, and provisions, are or will be unjust, unreasonable, unjustly 
discriminatory, unduly preferential, unduly prejudicial, or otherwise 
unlawful, and if found to be unlawful, to determine and prescribe the 
lawful rates, minimum charges, and provisions, and rules, regulations, 
or practices affecting such, rates, minimum charges, and provisions; 

2. Pending hearing and decision by the Board, the rates, minimum 

charges, and provisions described in Appendix A attached hereto (except 
rates, minimum charges, and provisions applying to or from Canadian 
points) are suspended and their use deferred to and including October 24 
1970 unless otherwise ordered by the Board, and thac no changes be made 
therein during the period of suspension except by order or special per¬ 
mission of the Board; ^ ** 

3. The scope of the investigation instituted by ordcrino 
paragrapn 1 above shall incLude the issue as to whether the divisions of 
the rates and charges described in Appendix A are or will be unjust, 
unreasonable, inequitable, or unduly preferential or prejudicial as* 
between the Railway Express Agency, Inc. and the air carriers and foreign 

?! r 5j eS * hereC0i and if s °: co Prescribe the just, reason¬ 
able, and equitable divisions thereof to be received by the several air 
carriers. 

Docket C « m a 1 M int i S ° f « he Air Frsi 6 ht Forwarders Association, in 

Docket 22352. and Muzak, a Division of Wrather Corporation, in 

Docket 22347, are hereby dismissed except to the extent granted herein; 

5 ' Th ; Proceeding herein be assigned for hearing before an examiner 
of the Board at a time and place hereafter to be designated; and 

•,no n fh A C °? y of ,this order shall be filed with the tariffs and served 
upon the carriers listed in Appendix B, which are hereby made parties to 
this proceeding. * 

This order will be published in the Federal Register. 

By the Civil Aeronautics Board.: 


(SEAL) 


HARRY J. ZINK 
Secretary 
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APPENDIX A 
Page 1 of 



The charges and provisions in HJLE NO. 8(A) on 7th ~ 
Revised Page 7. 

The charges and provisions in RULE NO. 8(B) on 7th 
Revised Page 8. 

The charges and provisions in RULE NO. 20 on 17th 
Revised Page 16. 

All rates, charges, and provisions on the following 
pages (except those hearing the reference mark which 
denotes no change or these which are made subject to 
provisions which specifically state that no change 
has beer, made therein) • 

8th Revised Page 129-A 
6th Revised Page 129-B 
Original page 129-C 
Original Page 129-D 
8th Revised Page l4l-A 
7th Revised Page l4l-3 
10th Revised Page 142 
7th Revised Page 1^3-A 
6th Revised Page l43-C 
7th Revised Page 1U3-E 
5th Revised Page 1 U 3 -G 

The minimum charges per shipment and the provisions 
applicable thereto on the following pages: 

19th Revised Page 145 
11th Revised Page 150 
8th Revised Page 151 
7th Revised Page 152 
10th Revised Page 153 

l 

On 20th Revised Page IU 5 , 12th Revised Page 150 and 9th 
Revised Page 151: 

(a) The minimum charges per shipment subject 
to the encircled reference iriark 2, and 
. the provisions applicable thereto; and 


15th Revised Page 12? 
Original Page 122-A 
Original Page 122-B 
12th Revised Page 123 
12th Revised Page 124 
Original Page 124-A 
Original Page 124-B 
13th Revised Page 125 
13th Revised Page 126 
12th Revised Page 123 
11th Revised Page 129 


(b) The reference mark and the provisions 
in the explanation thereof. 
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APPENDIX A 
Page 2 of 


TARIFF C.A.B. NO. I ISSUED BY G. T. MIANO, AGENT Continued: 


The provisions on the tariff pages specified above in 
f this appendix and on the following tariff page insofar 
as such provisions cancel rates which are proposed to 
be superseded by the suspended rates and insofar as 
such provisions cancel suspended rates or provisions: 


12th Revised Page 127 
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Appendix B 


Air Canada 

Airlift International, Inc. 

Air West, Inc. 

Alaska Airlines, Inc. 

Allegheny Airlines, Inc. 

American Airlines, Inc. 

Aspen Airways, Inc. 

Braniff Airways, Inc. 

—Caribbean-Atlantic Airlines, Inc. 
Compagnie Iiationale Air France 
Continental Air Lines, Inc. 

Delta Air Lines, Inc. 

Eastern Air Lines, Inc. 

Frontier Airlines, Inc. 

Los Angeles Airways, Inc. 

Mohawk Airlines, Inc. 

National Airlines, Inc. 

New York Airways, Inc. 

North Central Airlines, Inc. 


Northeast Airlines, Inc. 

Northwest Airlines, Inc. (Also operating 
as Northwest Orient Air Lines) 

Ozark Air Lines, Inc. 

Pan American World Airways, Inc. 

Piedmont Aviation, Inc. 

Railway Express Agency, Incorporated 

San Francisco & Oakland Helicopter 
Airlines, Inc. 

Seaboard World Airlines, Inc. 

Southern Airways, Inc. 

Texas International Airlines, Inc. 

The Flying Tiger Line Inc. 

Trans Caribbean Airways, Inc. 

Trans World Airlines, Inc. 

United Air Lines, Inc. 

Western Air Lines, Inc. 


Air Express service provided hereunder is performed by the participating 
carriers pursuant to an Agreement which has been filed with and approved 
by the Civil Aeronautics Board. 


Source: lUth revised page 4 of Agent G. T. Miano's C.A.B. No. 1. 


Effective December 5* 1 9&9 




.1 


181(a) 


UNITED STATES OF AMERICA Order 70-7-110 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board 
at its off._e in Washington, D. C. 
on the 23rd day of July, 1970 


PETITION AND COMPLAINT OF REA EXPRESS, INC. 


Docket 22096 


Agreement filed pursuant to section 412 of the 
Federal Aviation Act of 1958, as amended, between: 

ALLEGHENY AIRLINES, INC., 

CERTAIN OTHER AIR CARRIERS, 

FOREIGN AIR CARRIERS, 

AND 

RAILWAY EXPRESS AGENCY,INC. 
relating to air express service. 


Agreement CAB 
17935-A5 


EXPRESS SERVICE INVESTIGATION 


Docket 22388 


ORDER DEFERRING ACTION ON AGREEMENT 
AND INSTITUTING INVESTIGATION 

On June 25, 1970, the partes _1/ to the air express agreement filed 


,1/ Air Canada 

Airlift International. Inc. 
Air West, Inc. 

Alaska Airlines, Inc. 
Allegheny Airlines, Inc. 
American Airlines, Ir.c. 
Aspen Airways, Inc. 

Braniff Airways, Inc. 
Caribbean-Atlantic 
Airlines, Inc. 

Cotnpagnie Nationale Air 
France 

Continental Air Lines, Inc. 
Delta Air Lines, Inc. 
Eastern Air Lines, Inc. 

The Flying Tiger Line Inc. 
Frontier Airlines, Inc. 

Los Angeles Airways, Inc. 
Mohawk Airlines, Inc. 


National Airlines, Inc. 

New York Airways, Inc. 

North Central Airlines, Inc. 
Northeast Airlines, Inc. 

Northwest Airlines, Inc. 

Ozark Air Lines, Inc. 

Pan American World Airways, Inc. 
Piedmont Aviation, Inc. 

San Francisco and Oakland 
Helicopter Airlines, Inc. 
Seaboard World Airlines, Inc. 
Southern Airways, Inc. 

Texas International Airlines, Inc. 
Trans Caribbean Airways, Inc. 

Trans World Airlines, Inc. 

United Air Lines, Inc. 

Western Air Lines, Inc. 

REA Express, Inc. 
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pursuant to section 4^2 cf the Act a.further amendment to that 
agreement. 2/ On the same date the parties filed a new air express 
tariff, to become effective July 27, 1970. The effectiveness of t. - 
amended agreement is tiec to that of the proposed tariff and will 
become effective on the same cate that the cariff becomes effective. 
The agreercent will terminate at midnight. June 30, 1971. 


The amended agreement establishes a new formula fcr the division 
of gross air express revenues, and places greater responsibility on 
the airlines for the movement cf air express where substitute service 
is necessary because of unavailable, inadequate,or interrupted air 
transportation, and for loss and damage claims. 


During the past year revenues were divided on the basis of a 
formula allowing REA approximately 59 percent ard ere airlines 41 
percent. The new division of revenue appended cc the agrt-T^nc 
changes this percentage division. REA will receive as it; share of 
the revenues a relatively constant dollar amount, regardless of length 
of haul. The airline revenue, or> the other hand*, is based on a tor.." 
mile yield, subject to a minimum return of $2.31- per shipment. The 
effect of this is to give REA a relatively high percentage of the 
revenues on snort-haul and sms'. 1-sired shipment* where terminal arc' 
shipment costs account for a high rercer.cage cf the total ccst 3 , arc 
to gi,e the airlines a higher percentage cf the revenues or. large- 
volume and longer-naul movements where flight costs represent a 
higher proportion of the total ccsts. In the overall, REA will 
receive approximately 65 percent cf >gross air express revenues and 
the airlines 35 percent. 


Comments opposing the amended agreement ar.d the 
it is keyed were filed by the Air Freight Forwarders 
(AFFA), to which REA filed an answer. 


tariff to which 
Association 


Upon consideration thereof, the Board has decided to defer taki-g 
action on Agreement CAE 17935-A5. We would be disposed to approve 
the concepts embodied in Agreement CAE 17935-A5. However, the 
division of revenue provisions of that agreement are keyed, in 
specific dollar terms, to the provision of the express tariff con¬ 
temporaneously filed by REA. As noted ir. Order 70-7-109, issued 
concurrently herewith, we are suspending that tariff and setting it 


2/ Under amendments approved by Order 69-11-130, November 26, 1969, 
an O.der 70-7-39, dated July 8, 1970, che present air express 
agreement is in effect until July 31, 1970. 





for investigation. In such circumstances it would serve no useful 
purpose to approve the amended express agreement now before us. 

Instead we shall defer acting on Agreement CAB 17935-A5, and invite 
the parties either to agree to extend the existing agreement 
pending the outcome of the Express Service Investig ation, infra, or 
to embody in an amended agreement their new revenue division formula 
in terms of the existing express tariff. In either event, by so 
acting the parties' action will allow the continuation of the air 
express service during the time in which the Board and the parties 
will be exploring the longer-range future of this service in the 
Express Service Investigation . 

It has been some time since the Board explored the role of REA 
Express in the national air transportation network. This was last 
done in the Airfreight Forwarder Investigation decided in 1955, 3/ 
where the Board agreed generally with the Examiner's conclusion That 
despite its monopoly of the air express business no change in its 
status was warranted. 4/ Thus, we believe with this passage of time 
a formal review of REA s role in the movement of air express, as 
well as the current relationships between REA and the directair 
carriers, is required by the public interest. Therefore, the Board 
has decided to institute an investigation to determine what the 
future role in air transportation should be with regard to express 
or priority type cargo service, and what Board action should be 
taken with regard thereto, including but not limited to (a) whether 
the public convenience and necessity require the alteration, amend¬ 
ment, or modification of the certificates of the scheduled air 
carriers to authorize the provision by the certificated scheduled 
airlines of a distinct class of priority cargo service (such as air 
express) either directly or indirectly by the airlines or through 
indirect air carriers, or both; (b) whether licenses for such air 
express service should be issued to one or more indirect air carriers 
(such as REA or air freight forwarders) to conduct such service 
independently of any joint agreement with the airlines; and (c) whether 
the existing concept of an air express agreement between the direct 
air carriers and an air express company should be maintained. 


3/ 21 CAB 536. 

4/ REA now operates pursuant to an individual exemption from 
section 401(a) of the Act last modified by Order E-22273, June 4, 
1965. Such exemption by its terms is tied to the air express 
agreement with the airlines herein discussed. 
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We conceive this investigation to be broad in scope, and that 
it will explore such underlying questions, inter alia , as whether 
the service currently being provided by REA is actually an express 
or priority service differentiated from other airfreight services; 
whether such a priority service is susceptible of actually being 
provided--by REA or by anybody else; whether there is a need for 
separate express service; who, if anybody, should provide such 
service; whether the direct air carriers should establish a special 
tariff (and corresponding special service) for express traffic; 
whether such a tariff should be available to any shipper, or just 
to the authorized express company; and depending on how such issues 
are resolved, whether REA should be granted authorization under 
Part 296 of our Economic Regulations (14 CFR 296) to be a domestic 
airfreight forwarder, and whether the Board should terminate its 
approval of Agreement CAB 12866. 5/ 

Concurrently here\:ith we are instituting an investigation to 
determine the lawfulness of the new express tariff filed by REA 
and the carriers. J5/ The issues to be tried therein, and those to 
be determined herein, encompass in broader scope many of the matters 
raised by REA in its Petition and Complaint in Docket 22096. We 
shall, therefore, dismiss REA's Petition and Complaint in Docket 
22096, without prejudice to any subsequent filing by REA with reapec 
to matters not within the scope of the investigations referred to 
above. 

ACCORDINGLY, IT IS ORDERED THAT: 

1. Action on Agreement CAB 17935-A5 be and it hereby is 
deferred; 

2. An investigation, to be known as Express Service 
Investigation, be instituted for the purpose of exploring the 
future role of express or priority cargo service in air transporta¬ 
tion, and what Board action should be taken with regard thereto, 
including, but not limited to: 


5/ Agreement among certain air carriers relating to Air Express 
Service, approved in Order E-13764, April 21, 1959, as modified 
by Order E-13944, May 28, 1959. 

6/ Order 70-7-109, July 23, 1970, Docket 22387 . 
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(a) Whether the public convenience and necessity 
require alteration, amendment or modification of the 
certificates of the scheduled air carriers to authorize 
the provision by the scheduled certificated airlines of 
a distinct class of priority cargo service (such as air 
express) either directly by the airlines or through 
indirect air carriers, or both; 

(b) Whether licenses for such express service 
should be issued to one or more indirect air carriers 
(such as REA or air freight forwarders) to conduct 
such service independently of any joint agreement with 
the airlines; and 

(c) Whether the existing concept of an air express 
agreement between the direct air carriers and an express 
company should be maintained; 

3. All parties to the Air Express Agreement between REA Express 
and Certain Air Carriers, Agreement CAB 17935, as amended, and the 
Air Freight Forwarders Association be and they hereby are made 
parties to this proceeding, ar.d will be served with a copy of this 
order; 


This proceeding be set down for hearing before an Examiner 
of the Board at a time and place hereafter to be designated, and 
will be assigned Docket 22383; 

5. Motions to consolidate applications herewith be filed 
within 30 days after the date of this order; and 

6. The Petition and Complaint of REA Express in Docket 22096 
be and it hereby is dismissed. 

This order will be served on the Post Office Department and 
on the Departments of Defense, Justice, and Transportation, and will 
be published in the Federal Register. 

By the Civil Aeronautics Board: 


HARRY J. ZINK 
Secretary 


(SEAL) 
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BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


« 


Revisions in Air Express rates and 
charges proposed by 

REA EXPRESS, INC. AND 
PARTICIPATING AIR CARRIERS 


) 

) 

) 

) 

) 

) 

) 


Docket 22387 


PETITION AND COMPLAINT OF REA 
EXPRESS, INC. 


Docket 22096 


PETITION FOR RECONSIDERATION 

REA Express, Inc. hereby petitions the Board (i, to 
reconsider and vacate its suspension of' the Air Express tariff 
revisions filed June 25, to be effective July 27, 197G or, 

(ii) in the alternative, to reconsider and vacate its dismis¬ 
sal of REA's Petition ana Complaint dated April 9, 1970 and 
grant the relief requested therein. 


In a motion filed concurrently herewith REA has 
moved the Board to waive the page limitation in Section 302.37 
(b) of the Board's Rules of Practice and accept over two 
hundred communications, requested by REA, from prominent 
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shippers all over the United States supporting the new Air 
Express tariff and asking that the Board's order suspending 
it be vacated (Order 70-7-109). 

, The letters support both the increases and the 
decreases in the tariff. They also testify eloquently to 
their urgent need for Air Express and allay any doubts which 
the Board may have had on that subject. These letters indi¬ 
cate the extent of shipper support for the tariff which is 
information that was not available to the Board- at the time 
the tariff with its justification was originally filed. 

Coming as they do from shippers who are themselves actually 
willing to pay more money in order to see Air Express service 

survive, we think they are entitled to the utmost considera¬ 
tion. 

II * 

Having lost $50,000,000 in the last twenty-four 
months, REA is running out of time and money. The Board's 
suspension of the new Air Express tariff (Order 70-7-109) 
places REA Express and its transportation services throughout 
the nation in the most perilous position yet experienced. 

REA's losses are lessening as a result of heroic 
cost-cutting efforts. For the fiscal year ended June 30, 1970, 
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the loss was $7,700,000 despite an economic recession, compared 
with $43,000,000 the year before. However, REA cannot long 
continue in business under the old Air Express tariff which 
only perpetuates its losses. Without earnings, there is no 
way that REA can cure its financial problems. 

The statement of Tariff Justification and Support - 
ifig Data filed by REA in connection with the emergency 
increase in the Air Express minimum effective May 28, 1970, 
shows that even with that increase REA would have an annual 
loss of approximately $600,000 not including provision for 
several million dollars of labor and other cost increases 
which would take effect in the near future, or for the effects 
of continued inflation (p.3). 

Since filing the suspended tariff, REA's most 
recent fiscal year closed (June 30). Year-end accounting 
reveals that data presented to the Board in the Statement of 
Justification for the tariff overstated the profit possible 
under the new tariff. The most recent data reveal that 
the ratio of air to surface shipments if 38.5 percent to 
61.5 percent respectively, the effect of which is to 
increase the projected costs allocable to air by $949,000 
on an annual basis. Moreover, additional elements of post 
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July 1, 1970 costs which were not previously available for 
presentation to the Board can be more firmly assessed. 

These additional costs aggregate $3,685,200 over the next 
twelve months. With the increase incosts allocable to air, 
the total is $4,634,200. These increased costs, and other 
adjustments set forth in detail in Appendix A, result in 
projected profit to REA of only $2,003,800 - barely twenty 
cents per shipment -- if the tariff goes into effect. While 
these figures are based on 1969 Air Express traffic, without 
actual experience under the new tariff it is impossible for 
REA to make a meaningful estimate of to what extent traffic 
diversions under the increased rates applicable to most of 
the traffic will be offset by traffic generated by lower 
long haul rates. A profit of twenty cents per shipment is 
indeed a modest amount when compared with the air freight 
forwarders figures in Exhibit 4 of the AFFA Complaint. 

Without increased revenues sufficient to cover costs and per¬ 
mit REA to turn a profit on Air Express, this company will 
soon be out of business. —^ 

1/ REA also has not been inattentive to the problem of rising 
costs in surface express. Since January 1, 1969, increases 
in surface express rates have totaled approximately fifteen 
percent. 
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III 

But more is involved in the new Air Express tariff 
than the need to eliminate losses. The tariff changes 
represent an attempt to reform a tariff which for years has 
stunted and twisted the growth of Air Express, made its 
operation uneconomical, and contained rates wholly out of 
phase with the costs involved. 

When viewed in isolation, the changes in the new 
tariff might appear to be striking. However, it is not 
appropriate to test the validity of the reformed tariff by 
comparing it to its own pre-reform shape. For when viewed 
in the context of other tariffs which the Board has permitted 
to become effective, it is evident that the tariff changes 
correct long-standing aberrations to permit it to fit better 
with existing tariff structures.. 

IV 

The increase in the minimum charge is an example. 

In its order of suspension, the Board focused specifically 
on the fifty-cent increase in the minimum charge. The Board 
maintained that the proposed new minimum charge represents 
a great increase over previous charges going back to the 
$4.70 minimum charge of several years ago (Order 70-7-109,p.2). 


I 
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With all respect to the Board, REA finds this approach 
astonishing. First, while wide publicity was given the 
tariff filing, only a single shipper out of REA* s hundreds of 
thousands of Air Express shippers protested any aspect of the 
tariff. Second, the proposed minimums are still substan¬ 
tially below all the minimums charged by air freight forwar¬ 
ders and accepted by the Board. —^In some instances Air 
Express minimums are even below motor common carrier minimums 
for surface freight (Appendix C). Third, as a matter of fact, 
the cumulative increase in the minimum from 1957 -- thirteen 
years ago -- through the proposed increases amounted to only 
thirty-nine cents a year! 

The truth is, then, that for many years REA has 
provided Air Express service for minimum charge shipments 
at a loss -- and the new minimums are still below those 
charged by carriers with similar costs. Look, for example, 
at motor carrier terminal costs as developed by the Inter¬ 
state Commerce Commission in Appendix D hereof. 

Much the same thing may be said for other rates 

increased in the proposed tariff. These rates have been 

uneconomically low for far too long. REA cannot survive 

while it increases them a few pennies at a time to satisfy 

some mechanistic concept which limits rate changes to an 

A./ fact, the freight forwarders themselves are substan¬ 
tial users of Air Express. 




I 
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arbitrary percentage. The Air Express tariff has to be ad¬ 
justed to rectify long-standing inadequacies. This means that 
in some instances rates are increased by substantial amounts. 

But they should be. Here again, at those points on the rate 
scale where the Board objected to the proposed increases, Air 
Express rates are still below the air freight forwarder rates. 
(See AFFA Complaint, Exhibit 3,pp. 4, 5, 6, 8, 9, 13). 

V 

The changes in the longer haul, higher weight rates 
embody the same rationale of adjusting the new Air Express 
tariff to the existing air freight tariff structure. While 
these changes constitute decreases rather than increases, it 
will be seen that they harmonize the relationship to air freight 
rates that exists on the lower end of the scale. 

Air Express tariffs have always included long haul 
as well as short haul transportation as shown in the original 
Air Express Tariff No. 1 issued August 1, 1927. However, 

• 'r 

REA has not been able to serve long haul shippers effec¬ 
tively in recent years because of an archaic rate 
structure. The proposed rate reductions are designed to per¬ 
mit long haul shippers the advantages of Air Express service 
which short haul shippers have long enjoyed. This is an 
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objective which the Board itself has encouraged. See Order 

E-23315, p.3. 

The shipping public is entitled ro Air Express ser¬ 
vice whatever the distance. Under existing Air Express rates, 
the percentage of traffic in long hauls is minimal because 
the penalty price which shippers must pay over other air ser¬ 
vice on anything above the minimum rate is warranted only in 
those few instances where the differential over air freight 
is offset by the urgency attendant upon the movement. 

Further, with lower long haul rates, many present 
shippers of REA's high-rated surface traffic will find it 
advantageous to use Air Express. Such newly generated traffic 
will make a material contribution to the problem of excess 
capacity now plaguing the airlines. 

VI 

REA is proud of the new tariff which it labored 
with the airlines so long and hard to achieve. It has no 
fear of what an investigation of the tariff by the Board will 
reveal. The question to which this petition is addressed, 
however, is what should happen in the interim while the tariff 
is being investigated. Unless the new tariff is allowed to go 
into effect, this investigation will probably turn ou'; to be 
an autopsy rather than an examination, for REA will be 
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finished before the Board is finished. 

The gist of the Board's view on this point is simply 
that it will not risk presenting the forwarders with the possi¬ 
bility of even temporary long haul competition from Air Express 
until the Board is persuaded otherwise, after a hearing. 

There is no support for this proposition in the Federal Avia¬ 
tion Act of 1958 nor the Board's published policies, regula¬ 
tions and decisions. In fact, the Board has encouraged greater 
competition. In the Board's recent statement to the House 
Commerce Committee, Vice Chairman Gillllland pointed out that 
"the Board's policy with respect to ... airfreight forwarders 
... has been one of permitting maximum competition and oppor¬ 
tunity to enter the field in order to provide for the full 
development of air cargo." (Hearing on H.R. 9227 Before the 
House Committee on Interstate and Foreign Commerce, 91st Cong., 
2d Sess., at 7 (1970).) 

What the Board's order rules out is the benefit 
from having the reformed tariff in effect during the investi¬ 
gation. Further, the advantages of having information genera¬ 
ted from actual operation of the tariff before the investiga¬ 
tion *is completed seems obvious. The only significant com¬ 
plaint is from a few freight* forwarders who seek to avoid 





competition. Certainly the investigation will examine their 
claim, but the bare assertion of that claim must be balanced 
against the interests of the shipping public. 

The letters submitted with a motion filed concur¬ 
rently herewith indicate the degree of enthusiasm which the 
shippers have for this tariff. To suspend the tariff while 
it is being investigated would injure their interest, for 
the very existence of REA and Air Express are put in peril 
and there is no way they can recover the benefit which they 
would have enjoyed from the nev; rates. 

Further, the anti-competitive motivation of the 
freight forwarders has already become all too apparent. As 
is transparently clear from the AFFA Complaint with its re¬ 
iterated doubts about the need for Air Express at all and its 
barely masked threats, the trade association's purpose is to 
prevent — and destroy — competition (pp. 4-6, 13-14). On 
the other hand, the ability of the freight forwarders to 
withstand some competition and survive should be viewed in 
the context of their latest earning reports which show them 
to be among the few companies in air transportation actually 
increasing their profits (See Appendix E). 

There is no apparent reason why they cannot continue 
to profit after the new tariff becomes effective. The Board 
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should not be mislead by the forwarders' comparison of selected 
rates for single shipments. The forwarders are consolidators . 
They have the ability to take advantage of airline rates which 
favor consolidated shipments. Thus, their contentions 
that they cannot reduce rates and still operate at a profit 
should not be accepted without the kind of cost analysis 
which would result from investigation of forwarder rates and 
costs and related return on investment. Perhaps it is time 
for a general air freight forwarder rate investigation too. 

Nor should the Board be mislead into thinking that 
the new Air Express rates are in every case lower than rates 
of all of the forwarders. Appendix B gives examples of some 
that are higher. 

VII 

REA believes that the Board's action in suspending 
the tariff is mistaken not only because of a mis-evaluation 
of the tariff itself, but also from a failure to evaluate 
correctly the circumstances leading to its development. Here 
some background is necessary. 

. When, after months of negotiation with the airlines 
failed to produce a satisfactory basis for proceeding with 
Air Express, REA filed its Petition and Complaint in Docket 
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22096 on April 9, 1970. The purpose of that proceeding was two¬ 
fold. First, to permit it to survive, REA requested interim 
relief. Second, the Board was asked to address some basic 
issues in the Air Express arrangement which the parties had 
been unable to resolve between themselves. At that point 
the Air Express Agreement -- and with it Air Express service -- 
were about to terminate. Embargoes were shortly posted by 
the airlines. The Board took no action on REA's Petition and 
Complaint. Instead, stressing the importance of continued 
Air Express service, it called on the parties for an emergency 
extension of the Air Express Agreement and enjoined them to 
develop a viable interim arrangement which would permit the 
Board to address in the context of a broader proceeding the 
various issues raised by REA in its Petition. After weeks 
of intensive negotiation, the airlines and REA achieved what 
the Board asked. The fruit of their labor is reflected in 
the tariff the Board has just ordered suspended and a 
revised Air Express Agreement which will not become effective 
if the suspension continues. 

The Board compounded the injury by dismissing REA's 
request for interim relief in its Petition and Complaint at 
the same time it suspended the tariff (Order 70-7-110). 

Thus, at one blow the Eoard has taken away both of the means 
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to make Air Express viable in the interim while it investigates 
the longer range aspects. Therefore, if the new tariff 
developed with the airlines in lieu of the interim relief 
requested in the Petition and Complaint is to remain suspended, 
REA requests that the Petition and Complaint be reinstated 
so that it will not also be deprived of the opportunity of 
obtaining the interim relief requested therein. 

VIII 

No public interest is served by the Board’s action. 
The demise of REA is threatened. The eminently reasonable 
solution fashioned by the parties is discarded -- a solution 
which is progressive, wholly lawful and decidedly in the 
interest of the shipping public. The hundreds of 
letters from shippers submitted with the Motion made concur¬ 
rently herewith show strong support for this tariff. If 
the Board's suspension remains in effect, it will rob these 
shippers of the advantages of the tariff while the Board 
completes its investigation, and it will rob REA of the power 
to survive. This, in turn, will deprive the Board itself of 
the opportunity to resolve the longer term issues. 

•IX 

Air Express has had a long and honorable history. 



The first recorded Air Express shipment was in 191C: a ship¬ 
ment of silk was carried from Columbus, Ohio to Dayton by 
air. No airlines existed then. It was REA's predecessor, the 
Express Company, which originated the idea and hired the 
airplane to provide the transportation. 

When the Kelly Air Mail Act of February 2, 1925 
authorized contract mail service, the Express Company saw the 
opportunity to initiate a regular and dependable Air Express 
service. Between 1925 and 1927 the officers and staff of 
the Express Company worked continuously on plans looking to 
the start of a regular Air Express service. The first Air 
Express tariff was published by the Express Company in 1927. 
The service was between Boston, New York, Chicago, Dallas, 

Salt Lake City, Los Angeles, San Francisco, and certain 
intermediate points. 

In fact, REA pioneered all carriage of property 
by air: the first air freight was not hauled by any airline 
on its own tariff until 1944. 

In view of this history, it comes with bad grace 
for AFFA to complain that Air Express is intruding on the 
forwarders' business. 

The question raised by the Board for investigation 
— "whether there is a need for separate express service" 
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and AFFA's airy dismissal of the importance of the service -- 
are best answered by the facts that Air Express carries over 
10,000,000 shipments a year and hundreds of thousands of 
shippers use and depend upon it. 

Since control of REA passed from the railroads in 
1969, a new, imaginative, dedicated air-minded management 
team has taken the helm of the company. They have invested 
in a national advertising program, just starting,which has 
the promotion of Air Express as one of its most important 
purposes. This group of outstanding individuals has no 
incentive to stay with an enterprise bleeding to death, and 
so hamstrung by regulatory conservatism that the necessary 
steps to build up a viable future for the company cannot be 
undertaken. 

X 

What this really conies down to is a question of how 

the Board's suspension power is to be used. Suspension strips 

management of its most significant marketing tool -- the 

ability to adjust prices. Its exercise takes place before 

any determination can be made on the merits. But it nonethe- 
. • 

less can have major repercussions throughout the entire 
economy. A power of such dimensions obviously should be 



exercised only after the clearest kind of justification has 
been established. 

A balancing of the equities in this case does not 
establish that kind of justification. They show > on the con- 
trfl ry, that the power of suspension should not be exercised 
here. 

On one hand, there are the contentions of one shipp 
and nine freight forwarders represented by AFFA. To be 
weighed against these contentions are the facts that suspen¬ 
sion would: 

— place the pioneer company in the transportation of 
property by air, and its thousands of employees, 
in serious financial jeopardy; 

— imperil the only interm .al, nationwide small ship¬ 
ments service; and 

-- deprive hundreds of thousands of shippers of the 
benefits of a reformed Air Express tariff while an 
investigation takes place. 

Whatever the Board's doubts may be about "whether 
there is a need for separate express service," the shippers 
apparently do not harbor similar doubts. Air Express is the 
only service that 
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has pickup and delivery service available in all 
locations; 

— links together the services of thirty-three airlines 
into one cohesive transportation system; 
brings these services to 21,000 communities, both 
large and small, throughout the United States; 
intermodally ties this to the greatest surface 
transportation system in the United States for the 
carriage of small shipments; and 
provides a full range of transportation services 
including priority of movement and transportation of 
articles such as medicines, blood, laboratory 
animals, important government traffic, financial 
documents, high value items, perishables. 

During the recent mail strike, REA Air Express was 
one of the few existing means of rapid shipment for banks, 
brokerage houses and other businesses whose day-to-day opera¬ 
tions depend upon the fast and reliable shipment of records. 

The contribution which REA makes to a successful 
Air Express operation is unique. Through REA, every flight 
of every airline is made available to Air Express, and the 
best, most efficient service' to the public is the gv Iding 
principle. Shipments are not held up for consolidation. In 
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case air service is inadequate or unavailable for any reason, 
REA's ground services and facilities are immediately on hand, 
not only at origin and destination but also at intermediate 
points. 

These services are not, would not, and could not 
possibly, be provided by the forwarders, and should not be 
placed in jeopardy by the suspension of the new Air Express 
tariff. 


CONCLUSION 


For the reasons stated herein, REA Express respect¬ 
fully requests the Board to reconsider and vacate its suspen¬ 
sion of the tariff, or in the alternative, to reconsider and 
vacate its dismissal of REA 1 s Petition and Complaint in Docket 
22096 and grant the relief requested therein. 


Respectfully submitted, 


Of Counsel: 


£ 


.<A / 11 


rU 






rthur M. Wisehart 

Vice President and General Counsel 
REA Express, Inc. 

219 East 42nd Street 
New York, N. Y. 


Leibman, Williams, Bennett, Baird and Minow 
1156 15th Street, N. W. 

Washington, D. C. 


July 27, 1970 
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CERTIFICATE OF SERVICE 

i hereby certify that I have this day served the 
foregoing Petition for Reconsideration on all parties of 
record to this proceeding by mailing a copy thereof, postage 
prepaid, to each such person. 



Dated at Washington, D. C. this 27th day of July, 

1970. 
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APPENDIX A 


Additional and corrected data are available to 
restate REA Schedule 2 accurately to a proper basis. There 
are corrections to the revenue figures and cost figures.* 
"Revenue Needed" in Schedule 2 was $117,069,000. 

The revenue estimate is $116,900,000. The airlines' or 
line haul share is actually $42,700,000. This leaves 
$74,200,000 for REA total expense and profit. Total expenses 
after July 1, 1970 in Schedule 2 are $67,562,000, leaving 
estimated profit at $6,638,000/ But there are additional 
and corrected items which increase the costs originally 
shown in Schedule 2. These are: 


Error in computing claim expense $ 

998,000.00 

Supplemental annuity benefits 

102,200.00 

Additional health and welfare benefits 

73,000.00 

Supervisory personnel salary increases 

154,000.00 

Increased railroad retirement benefits 

18,000.00 

Payroll and fringe benefits for addi¬ 
tional labor, based on analysis of 
actual productivity for the first 
six months of 1970. 

2.340.000.00 

$ 

3,685,200.00 


*REA Schedule 2 was constructed before the final figures on 
estimated revenue became available. 









(1) Tariff No. 1, CAB No. 1, HS Docket 22387 

(2) WTC No. 1, CAB No. 7; PIJ&D, CAB No. 8 

(3) Tariff No. 1, CAB No. 4, PU&D No. 1, CAB No. 5 

(4) P.I.E. Airfreight Memo Tariff Effective June 15, 1970 

(5) Tariff No. CC-2, CAB No. 38; PU&D No. 5, CAB No. 48 


206(a) 


8 3 


g - S £ 

ra co o 

; f ' | 

w a * 

w 2 


■Puj ro h 
£ fo oo\o 


U) ro oj ro 

lOOJ 
O ■£- OH 
O VO OW 


uju) ro ro 
£ co-j 

O ON VJ1 -fc- 
O O O ON 


_H 
M > S3 


ro ro ro io 
roro H H 
ro ro coco 

VJIVJ1 VJ1U1 


wro roro u>uj ro h' uj ro cow. ron ro h 

Hq OW VOIO OO HU)U1 H 4" UIU) U>VO 

CN -frro ■&ON CPON HMD VJIU 1 U1 HH HH 

OH VJ1 (O O -0 OH O -P" VJ1 -fr O U) VJl—J Ul-J 


oj ro ro ro 

U>VO H H 
-'3 U) O'ON 

o ro vjnji 


o ro h 

HH 

H H ft 

D U)VO 

-3VJ1 

-0U1 » 

d ro ON 

Coro 

ooro *3 

D vo ro 

u) On 

U> ON O 

g 


mm 

M CO > b H 
H > ft CO 

otiaoao 
sad k =5 
►3 0 W CD 

mm 

IglWog 
g§: g“g 

co ra i-3 p- co h 
• r-gt^ao 
to 3 j-r 

S lo CD *Tj SJ 
MOSa 

CD CD £ % 
SO Ot-> 

SsocSh 

^3 H » 
ft *1 Sft 


fia S ct\> 

Qg g°3 

«§a®3 

^ CD Oft 

2 > f o» 

CO S 5 H3K 

o ft oo 
E3 


U) 

uj ro 

u> ro 

-C-CO 

ro ro 

Jrro 

oi ro 

roro 

ro ro 

g 

•£* 

VJ1-J 
VO H 

oro 

■P-CN 

CO'Jl 

0-0 

00 4=- 

on h 

ovo 

CO CD 

0X0 

COLO 

m 

& 

VOU) 

O ON 

00 CD 
vn 4=- 


Oto 

VJUjO 

H O 
0-0 

S3 



* * 

'Cl 




207(a) 


APPENDIX C 


Minimum Charges 


From 

To Prop 

. Air Exp. 

Present 
Motor(1) 

Air Exp. lower 
than motor bv: 

NYC 

Cleve.,0. 

850*1 

916*! 

(2) 

66*! 

NYC 

Harrisbg.Pa. 

850*! 

955 

(3) 

105 

NYC 

Detroit,Mich. 

850 

956 

(2) 

106 

NYC 

Wash., D.C. 

850 

965 

(3) 

115 

NYC 

Chicago,Ill. 

850 

1006 

(2) 

156 


(1) Motor carrier minimum charges include the single shipment 
pickup charge. Air Express assesses no extra charge for 
single shipment pickup. 


(2) Eastern Central Motor Carriers' Association Tariff 
No. 500-C, MF-ICC A-362. 

(3) Middle Atlantic Conference 

Tariff 10-T, MF-ICC A-1960, Item 290-1. 

/ 
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REA'S SHARE OF THE MINIMUM CiiARGES 


APPENDIX D 


REA Shar e 

Cumulative 

Increase Increase per 



Date 

M/C 

REA Share 

in Cents 


Year 


11-11-57 

350* 

210* 

— 


— 

5.1 

1-15-63 

400 

240 

30 

30 

5.9* 

7.2 

2- 4-6j 

470 

282 

0 

42 

72 

10.0* 

8.25 

3- 7-66 

520 

312 

30 

102 

12.4* 

9.0 

12- 9-66 

550 

330 

18 

120 

13.3* 

11.5 

6-18-69 

600 

360 

30 

150 

13.0* 

12.5 

5-28-70 

800 

480 

120 

270 

21.6* 


Thus, the increase 

accruing to REA has 

averaged 

only 21. 

,6* 


per year. $ 

These shares are properly contrasted with Motor 


Carrier Terminal (as distinguished from line-haul) costs. 
Statement 67-2, the Interstate Commerce Commission's well- 
known and authoritative "The Role of Regulated Motor Carriers 
in the Handling of Small Shipments", provides a ready measure 


of motor carrier pickup and delivery, billing and collecting 


and platfoimi costs.* 


Region 

Year 

Unit 

Out of Pocket 
Cost in Cents 
per shipment** 

Total 
Expense 
Leve1*** 

Central 

1965 

P&D 

199.2 




B&C 

64.7 




Platform 

9.9 




Total 

273.8 

304.2 

Eastern Central 

1964 

* P&D 

328.8 



B&C 

83.2 

Platform 

14.4 

Total 

426.4 


*These three costs are the component parts of Terminal Costs. 

**Costs are calculated for a 50-pound shipment; Statement 67-2 does 
not show co3ts for lower weights. There is much doubt that there 
is any saving below 50 pounds. 

***The total expense here is out of pocket level times 1.111. The 
total expense level includes no allowance for profit. 
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APPENDIX E 



1969 

1968 

7 Ire. 

Revenues 

$60,318,000 

$53,872,000 

12.0% 

Net Income 

$1,353,000 

($2,144,000) 

163.17. 

Earnings per sh. com. stock 

$0.50 

($0.86) 

158.17. 

Airborne Freight Corp.: 

First Quarter Net Income 

1970 

$ 283,000 

1969 

($16,000) 

% Inc. 

WTC Air Freight: 
six months ending C/30: 

1970 

. 1969 

7. Inc. 

Sales 

$21,657,477 

$17,766,273 

21.97. 

Net Income 

$469,656 

$307,839 

52.67. 

Earnings per sh. com. stock 

$0.22 

$0.14 

57.17. 

Jet Air Freight: 

1969 

1968 

7 Inc. 

Revenues 

$32,434,000 

$26,102,000 

24.37. 

Net Income 

$600,000 

$502,000 

19.57. 

Earnings per sh. com. stock 

$0.90 

$0.76 

18.47. 

Emery Air Freight Corp.: 

1969 

1968 

7. Inc. 

Revenues 

$97,847,000 

$79,802,000 

22.67. 

Net Income 

$4,654,000 

$4,230,000 

10.07. 

Earnings per sh. com. stock 

$1.23 

$1.12 

9.87. 


1970 

1969 

% Inc. 

First Quarter Earnings 

Earnings per share 

$ 1,100,000 

$0.31 

$694,000 

$0.18 

6.97. 

Wings & Wheels: * 

1969 

1968 

7 Inc. 

Revenues 

$31,760,000 

not available 


Net Income 

$1,204,000 

»t ff 

.... 

Earnings per common share 

$0.68 

•• f 1 



(From published financial records.) 
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Region 

Year 

Service 

Unit 

Out of Pocket 
Cost in Cents 
per shipment* 

Total 

Expense 

Level 

East - South 

1964 

P&D 

231.2 




B&C 

75.9 




Platform 

11.4 




Total 

318.5 

353.9 

Middle Atlantic 

1964 

P&D 

238.4 




B&C 

59.8 




Platform 

11.9 




Total 

310.1 

344.5 

Middlewest 

1965 

P&D 

201.0 




B&C 

69.6 




Platform 

11.9 




Total 

282.5 

313.9 

Pacific 

1963 

P&D 

203.6 




B&C 

74.6 




Platform 

13.5 




Total 

291.7 

324.1 

Rocky Mountain 

1963 

P&D 

209.0 




B&C 

86.1 




Platform 

15.8 




Total 

310.9 

345.4 

South - Central 

1964 

P&D 

249.6 




B&C 

68.1 




Platform 

12.5 




Total 

330.2 

366.9 

Southern 

1964 

P&D 

150.6 




B&C 

54.3 




Platform 

9.2 




Total 

214.1 

237.9 

Southwest 

1965 

P&D 

184.2 




B&C 

55.4 




Platform 

11.8 




Total 

251.4 

279.3 

Transcontinental 

1963 

P&D 

224.4 




B&C 

90.2 




Platform 

16.3 




Total 

330.9 

367.6 

* 

• 
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To put these figures in perspective, during 1963, 
1964, and 1965 REA had shares of minimums of 240«* and 282^. 
The motor regions, supra, averaged 337 .H costs for similar 
but unhurried, normal, d a y to day, ordinary freight services? 
A similar ICC study for the year 1968 (Statement 7-69, Cost 
of Transporting Freight by class 1 and class 11 Motor Common 
Carriers of General Commodities) allows the calculation of 

costs for motor regions for 1968. On a total expense level, 
they are: 

Central 344.7 

Eastern Central 510.6 

East - South 451.4 

Middle Atlantic 437.0 

Middlewest 378.4 

Pacific 421.6 

Rocky Mountain 368.7 

South Central 396.8 

South 297.2 

Southwest • 318.3 

Transcontinental 479.3 

Average 400.4 

During 1968, REA's share was 330.* Current data are not avail¬ 
able, but the pattern would be the same. 




d.>.>£. ^ a; 


John J o Martin REA Express 

Director o( Economic 
Regulation ani Assistant 
Qeneral Counsel 


219 E 42nd Sheet 
New York, NY 10017 
Tel 212 557 8805 


LETTER DATED AUGUST 4, 1970 

•Civil Aeronautics Board 
Docket Section 

1825 Connecticut Avenue, N. W. 
Washington, D. C. 20423 


August 4, 1970 


Re: Dockets 22387 and 2209$ 


Dear Sirs: 

We respectfully request that the following corrections 
be made in the Petition for Reconsideration, filed on 
July 31> 1970 on the above matter: 

1. On page 3, 4th line from the bottom, the word "if" 
should be 'is'. That line will then read "the 
ratio of air to surface shipments is 33.5# to..." 

2. On pages 18 and 19> the Petition is dated July 
27, 1970. These pages should be corrected to 
read July 31, 1970. 


3. On Appendices D and E, there may have been a 

collating error. Appendix E is one page and should 
be the final page of the Petition. Appendix D has 
three pages starting with the page headed REA's 
share of the minimum charges; the second page 
starts with costs of the East-South region and 
the third page starts with the phrase, "to put 
these figures in perspective..." 


4. On Appendix E there are two errors in the final 
Inc." column. Under Airborne Freight Corp., 
the income line and earnings per Sh. Cora Stock, 
should be blank in the percent increase column. 
Under Emery Air Freight Corporation first quarter 
earnings, the percent increase now shown as 6.9$ 
should read 53.555. 



Respectfully submitted. 



Mart in 

of Economic Regulation 
and Assistant General Counsel 
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BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 



) 

Revision* In Air Express rates and ) 

charges proposed by ) 

) Docket 22387 
REA EXPRESS, INC. AND ) 

PARTICIPATING AIR CARRIERS ) 

_ ) 


MOTION FOR WAIVER UNDER SECTION 302.37(b) 

_ OF THE BOARD'S RULES _ 

REA Express, Inc., respectfully moves the Board to 
waive the twenty-five page limit contained In Section 302.37(b) 
of the Board's Rules of Practice and to accept and consider 
herein the hundreds of letters and telegrams from Air Express 
shippers supporting the proposed tariff revisions which are 
the subject of this proceeding. Copies of the letters and a 
list of shippers who sent telegrams are attached hereto. 

REA Express believes that In acting on the tariff 
the Board should have before It the views of Interested mem¬ 
bers of the shipping public. Accordingly, It asked key Air 
Express shippers to express their views If they wished to do 
so. In what Is unprecedented support for a tariff revision- 
including the lncreases—hundreds of shippers of Air Express 
have taken the time and effort to express to the Board their 
support for the new tariff by letter and telegram. Over two 
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hundred already received are attached hereto. Others are 
coming In and will be submitted when available. These are 
not the result of a month-long beating of the bushes to 
unearth a few Ignorant shippers who might come In support 
of Increases. These are sophisticated traffic people who 
appreciate the priority high grade service given by REA 
and also understand how much more expensive other air 
services are. Their active support casts grave doubt on 
the exercise of the suspension power. In our view. It Is 
Imperative that the Board consider these communications 
since It Is the only practical way members of the shipping 
public can be heard at this time on the issue of suspension, 
which is vital to their Interests. This form of public 
participation In Board proceedings Is consistent with the 
Beard'8 proper role as a regulatory and administrative agency 
with the ultimate goal of preserving the public Interest. 

The Board's rule limiting the number of pages a petition for 
reconsideration may contain should not bar the shipping public 
from being heard with respect to REA's petition to vacate the 
suspension. 

CONCLUSION 

For the reasons stated above REA Express respectfully 
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I 


requests that the Board waive the twenty-five page limita¬ 
tion in Section 302.37(b) of its rules and accept and con¬ 
sider the communications attached hereto. 

Respectfully submitted, 


.'JA 

Arthur M. Wisehart 

Vice President and General Counsel 

REA Express, Inc. 

219 East 42nd Street 
New York, New York 10017 


CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a 
copy of the foregoing Motion and attachment upon all parties 
of record to this proceeding by mailing a copy to each such 
person postage prepaid. 


£ . - 

John 


T 1 




J. C. Martin 


July 31, 1970 
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and competitive forms of transportation. 

The Board, in its order of suspension, has adverted to 
the fact that the revised air express rate structure and 
rate level involves very substantial percentage changes over a 
relatively short period of time in both the minimum charge 
and in certain short-haul max'kets. The fact that substantial 
changes in the rate structure are required does not justify 
a conclusion that such changes are either unreasonably high 
or unjustly discriminatory. As REA Express has so aptly 
stated in its Petition, the air express rate structure is 
archaic and long has been in need of a complete readjustment 
to reflect current costs and operating conditions. 

The language and tenor of the Board’s order of suspension 
appears to be addressed more to the concept of protecting 
the shipping public against substantial variations in the air 
express rate structure than to protecting the shipping public 
against rates which are prima facie unreasonably high or un¬ 
justly discriminatory. The Supreme Court of the United Suaueu 
many years ago addressed itself to a very similar situation 
in the leading case of Southern Pacific Company v. Intorstr . . 
Commerce Commis s ion , 219 U.S. 433, 55 L.Ed. 233, in which the 
Court reversed an action of the Interstate Commerce Commission 
holding certain substantially increased rates to be unjust 
and unreasonable. In summarizing the position of the Commissi 
which the Court found to bo unlawful, the Court stated as 
follows (55 L.Ed at 289): 

" ... we think when the opinion is considered as a whole, 
in the light of the condition of the record to which we 
have referred, it clearly results that it was based upon 
the belief by the Commission that it had the right, unear 
the law, to protect the lumber interests of the 
Willamette Valley from the consequences which it was 
deemed would arise from a change of the rate, even if that 
change was from an unreasonably low rate, which had pre¬ 
vailed for some time, to a just and reasonable charge 
for the service rendered for the future. Manifestly, 

* 
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this was deemed by the Commission to be the power 
which was being exerted, since Mr. Commissioner 
Harlan, joined by the Chairman of the Commission, 
dissented on the ground that the order was an 
exertion of a power not possessed, to give effect 
to a supposed equitable estoppel ..." 

The Board's references to the several increases in. the 
minimum charge within a relatively short period of time, 
and its references to the substantial percentage increases 
in the short haul markets, disclose an intent, similar to 
that of the Commission in the above-cited case, to protect 
the shipping public against sudden and substantial changes 
in the rate structure, even though those changes involve a 
restructuring of rates which are unreasonably low to a ^evol 
which is reasonable and proper. 

The Board, in its Order No. 70-7-110 has undertaken a 
broad investigation into the role of air express service 
as a whole. Certainly it is both necessary and proper, as an 
essential element of that investigation, that the air express 
service be operated under a rate structure and at a rate 
level which appropriately reflects the cost of providing such 
service, including a fair return to the carriers. Unless sue; 
rates are in effect during the investigation, rather than tno 
present rates which are clearly inadequate, the conclusions 
to be drawn from the facts developod during the investigation 
will be based upon a misleading and crumbling foundation. 

For the foregoing reasons, the airlines fully support tho 
i*equest of REA Expross that the suspension order bo vacated. 

B. The alternative relief should not be granted 

By its Order 70-7-110, the Board dismissed the Petition an 
Complaint of REA Express in Docket 22096. In its order o 
dismissal the Board stated that the investigation it is unuur 
taking with respect to the over-all role of air express ir. a_ 
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BEFORE THE 

UNITED STATES CIVIL AERONAUTICS BOARD 
Washington, D. C. 


) 

Revisions in Air Express rates ) 

and charges proposed by ) 

) 

REA EXPRESS, INC. AND ) Docket 22387 

PARTICIPATING AIR CARRIERS ) 

_ ) 

ANSWER OF AIR FREIGHT FORWARDERS ASSOCIATION 
TO PETITION FOR RECONSIDERATION 


The Air Freight Forwarders Association (AFFA) on behalf of 
the air freight forwarders represented by it in this proceeding 
hereby answers the Petition of REA Express, Inc. for Recon¬ 
sideration of Order 70-7-109 which suspended and ordered an 
investigation of air express rates marked to become effective 
July 27, 1970. 

• The petition should be denied. We do not believe that it 
raises any new matter for the Board's consideration nor error 

y 

on the part of the Board. Nevertheless, we feel it would be 

IT The sole offer of "new" matter is that relating to 200 
shipper letters which REA solicited, and obviously 
composed, for purposes of this proceeding. Those letters, 
however, prove nothing of relevance. It is apparent that 
the letters were a product of a form letter campaign on 
the part of REA, resulting in, for the most part, identi¬ 
cal representations. They cannot therefore be accorded 
much weight in any event. Moreover, REA has insinuated 
a strawman into the letters insofar as AFFA is concerned 
for the AFFA has certainly no objection per se to rate 
increases for the traditional express traffic. AFFA does 
object, however, if these increases are to be used to 
subsidize REA's predatory below-cost participation for 
the first time in the 100-300 lb. weights. Again, to the 


/Continued on Page -2- 




helpful to the record to briefly comment with regard to certain 
statements c.nd allegations in the petition: 

1. REA contends that the Board has somehow through "regu¬ 
latory conservatism" created a situation which -'ay lead to the 
termination of air express service. Nothing could be further 
from the truth. The truth is that REA , under the guise of a 
tariff filing, has attempted to evade the licensing provisions 
of the Act and invade the air freight forwarding market as it 
had attempted through other devices to do in the past. While 

REA contends that its proposal presents the Board with questions 

2 / 

of simple tariff "reforms" (and REA criticizes the Board's 
failure to accept these), REA has in fact presented the Board 
with a radical proposition pregnant with insurmountable 
licensing difficulties. If there has been any lack of grace 
1/ Continued 

extent that the letters appear to support decreases in 
the higher weights, it is not surprising that shippers 
would be found to support reductions over existing charges. 
Their support is necessarily devoid of any analysis of 
cost of service data or undue competitive advantage to REA. 
Even if the shippers were fully aware of what they were 
saying in the letters pre-packaged for them, no economic 
justification is shown by letters purporting to support 
the tariff. Finally, we do not know what misinformation, 
inducements or other veiled threats may have been used, 
nor how many shippers contacted refused to sign even under 
the circumstances in which the letter may have been offered 
them. 

2/ Petition, p. 5. Compare a statement of REA widely circu¬ 
lated in the press at the time of the subject filing that 
the tariff was designed to place REA in direct competition 
with air freight forwarders. (See article from Traffic 
World, June 27, 1970, p. 23, attached hereto as Appendix 
A. See also similar references, which REA itself mani¬ 
festly drafted, in the various shipper letters attached 
to its petition). 
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or concern in this matter, therefore, it has been on the part 
of REA in blatantly presenting these new service proposals 
to the Board as a tariff matter. 

Similarly, it would seem manifest that, through what were 
doubtlessly scare tactics at best and distortions at worst, 

REA has attempted to convince its shippers that the Board action 
in suspending the tariff is somehow Board action terminating 
REA's operating authority. Thus, where some of the shippers 
have strayed from the language of the composed letter, pre¬ 
sumably to state what was orally conveyed to them during the 
letter-promoting campaign, they have indicated their under¬ 
standing to be that "REA Express's license is being considered 
for renewal" or that there is a "possible curtailment of REA's 
service". (E.g., letter from WIIC-TV, letter from Stauffer 
Chemical Company). It is this kind of misinformed and misused 
pressure that REA would have the Board substitute for facts. 

37 Equally indefensible is the implication in the REA petition 
that forwarders use air express in situations where they 
wish to obtain some kind of specialized or expedited service. 
Such an assertion is absurd. A number cf forwarders do, of 
course, use air express in very limited situations but the 
use is entirely for rate reasons. Most of this movement has 
been on short-haul movements involving single shipments to 
secondary or tertiary points where the former" $6 REA minimum 
was less than the airline $10 minimum. The recent increase 
in the REA minimum to $8 has diminished the use. Moreover, 
whenever the forwarder has used air express, almost in¬ 
variably it has imposed its own service on top of REA's 
because of the ineptness of REA's service, particularly in 
ground handling and tracing. Thus, in very many cases even 
though the REA rate includes pickup and delivery, the for¬ 
warder has delivered the package to the airport and put it 
into air express service at the airport, and picked it up 
at destination airport rather than to rely upon pickup, 
delivery or tracing by REA. In reality it hasn't been 
REA "service" therefore that has been used at all. 
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2. Consistent with its attack on the Board, REA has 
sought to create a minute-before-midnight crisis atmosphere, 
hoping thus to induce the Board to act precipitously in vio¬ 
lation of the Act and its Regulations. REA repeats its 
contention that the Board is about to cause the demise of air 
express service. The gist of this crisis contention is that 
*EA is so financially helpless that it cannot agree to main¬ 
tain the status ^uo during a period of an investigation with¬ 
out going bankrupt. 

Grave doubt exists, at the very least, that it is the 
province of a regulatory agency to save a carrier from the 
financial results of its own ineptr.ess or technological 
changes in surface transport at the expense of other modes 
and of the public, even were the assertions of dire financial 
disaster to have a ring of truth. But, the Board should note, 
REA's forecast of its financial future has varied widely with 
the particular forum before which it is making its prophecy. 
Just a month ago the principal executives of REA vigorously 
the existence of any financial crisis. In a state¬ 
ment reported in the trade press, Messrs. Mosely and Kole 
said that REA's money problems are not really serious and the 
company is in fact in better financial condition today than 
it has been in several years. (Appendix A) 

But even conceding a slight grain of truth to REA's 
claim of poverty, REA and the airlines can always institute 
the 50 cent per shipment across-the-board increase that we 
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suggested but which REA has sedulously avoided reference to 
in its petition. Moreover, no one, much less the air freight 
forwarding industry, desires to stretch out the Express Service 
Investigation proceeding beyond normal limits. In fact, there 
is no reason why such investigation cannot be conducted at 
such pace to serve REA's alleged needs as is reasonably con¬ 
sistent with the availability of the Board's facilities and 
the convenience of all parties. 

Moreover, there has been a consistently perverted effort 
by petitioner throughout all phases of this proceeding to 
confuse REA and "air express", to create the impression that 
there will be a deprivation of public service if the marriage 
of REA and "air express" were to be dissolved. In fact, 
expedited air service would be available from the air freight 
forwarders and the airlines, at a minimum equal to and in 
most cases superior to, that of REA's air express service, 
irrespective of REA's participation in air express. As we 
noted in our original complaint, many forwarders have exclusive 
air operations at more cities than does REA. A number of 
forwarders have at least as many service points in their air 
tariff and actually service such pcints, in nu.ny cases through 
their own employees while REA may be serving them only through 
agents. If some shippers are unaware of this broad spectrum 
of forwarder door-to-door service that at the very least 
matches REA in number of points, it is because "air express" 
as a generic name had come to mean something which in truth 
it no longer is and because the contraction in quality and 
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extent of its service and the development of equal or superior 
service by the forwarders and the airlines have run ahead of 
full awareness on the part of many of the shipping public of 
such changes. The air freight transportation industry would 
adequately fill any service gap that may appear from the 
abandonment by REA of air express service. 

3. The petition, with a 180-degree twist of the Federal 
Aviation Act and the Board's Regulations, attempts to saddle 
the Board with the burden of proving that the filings are 
economically unsound, that is, tnat a tariff filing shall not 
be suspended unless the Board can find no economic justification 
for it. In contending that the Board should suspend a tariff 
"only after the clearest kind of justification [for the 
suspension] has been established" (Petition, pp. 15, 16), REA 
would have the Board adopt the principle that REA may file 
what it will and the Board should not, indeed cannot, suspend 
unless the Board can find no economic support for the filing. 
However, quite apart from the fact that the suspended tariff 
involved not merely a new rate filing but the institution of 
a new and unauthorized kind of service, under well-recognized 
and long-settled law and practice embodied in the Board's 
Regulations there must be affirmative economic support adduced 
by the carrier for a carrier's tariff filing. The burden is 
on the carrier to support it, not on the Board to negate it. 

The locus of the burden continues the same throughout the 
proceeding (Rules of Practice, Section 302.506). We thought 
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this rule was so elementary as to be indisputable. The 
contention to the contrary by REA may be the reason it has 
produced no real additional economic data in defense of its 
filing even now, but has instead attempted to rely on a 
patently erroneous view of the Board's Regulations and its 
obligations thereunder. 

Indeed, as we noted in our original Complaint, to the 
extent to which the airlines and REA filed economic data, such 
data affirmatively established that the rates were not 
economically justifiable. Nothing new has been presented 
in REA's petition in this connection except that in the 
short span of less than a month, REA has come up with an 
additional $3 million of alleged expenses, including a $1 
million "error". We have already shown that REA's cost data 
is deficient, and this new data is deficient for the same 
reasons. The only purpose these mercurial changes serve is 
to exemplify the "flexibility" of REA's unsupported, un¬ 
reported, variegated figures and their consequent unreliability. 
REA's past and continuing failures in supplying support cannot 
now be twisted into the required justification; nor should REA 
be permitted to pass the buck to the Board for any failure 
of proof. 

4. REA indicates that the forwarders' economic picture 
is brightening, citing figures in its petition (Appendix E). 
While REA here is apparently looking at total company oper¬ 
ations of selected forwarders to suit its purposes, just as 
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it has called attention to its own surface losses, if the 
Forms 244 figures for the forwarding operations of the for- 
warding industry are examined they show a deteriorating rate 
return on investment in recent years, resulting primarily 
from the substantial new investment needs which are being 
generated in the industry. It means little, therefore, that 
REA may be able to find instances where individual companies * 
may appear to be making a modest profit. The point is that 
the industry is in no position to absorb destructive, below- 
cost rate—making schemes, apart from the fact that the pro¬ 
posals are by themselves in violation of the Act. As reflected 
in Exhibit 3 of our original Complaint, REA had proposed to 
undercut the forwarders' rate structure by several dollars 
per shipment at all weights between the fifteen major markets 
listed in REA's exhibits, with even a greater reduction in 
the forwarders' level in minor markets than in major markets. 

REA can hardly point to any existing forwarder returns as able 
to withstand any such onslaught. Indeed, as we pointed out, 
neither would REA, without shortly coming back to the airlines 
hat-in-hand for more. In the meantime we would be well on our 
way to the^destruction of the $250 million domestic forwarder 
industry. This is the nub of the matter. * 

37 REA claims (Petition, p. 11) that the air freight forwarders, 
as consolidators, somehow enjoy a better competitive position 
with respect to airline costs than does REA. The fact is, 
however, that REA payments to the airlines are based on a 
formula which is closely akin to a negotiated annual aggregate 
rate, which the forwarders, of course, do not enjoy. As a 
result, forwarders pay over to the airlines 50 cents of every 

/Continued on Page -9- 
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5. REA's petition, in fact, affirmatively demonstrates 

a point that by itself would support suspension but that was 

not evident in its original Justification, that is, that the 

effect of the proposed tariffs would be anti-promotional as 

far as air cargo is concerned. Thus, REA is increasing the 

level of its rates on traditional air express at a much faster 

percentage rate than on its surface traffic. As found by 

the Board in Order 70-7-109, air express minimum rates have 

gone up 42 percent within the last two years. The suspended 

increases range up to 138 percent in certain markets. ( Ibid .) 

' s surface rates, on the other hand, have gone up only 15 

percent since January 1, 1969. (Petition, p. 4, n. 1). The 

result is an increase in the spread between REA's air and 

surface rates which can only cause diversion of express 

traffic from air to surface, inhibit the normal diversion of 

surface traffic to air and aggravate the condition under 

which air express revenues subsidize REA's uneconomic surface 

, 5 / 

operations. Acceptance of the tariff would thus be in 
derogation of Section 102 of the Act for these reasons, also. 

* * * * 

i/ Continued 

dollar they receive, whereas REA presently pays over only 
40 cents and under the proposed rates it would pay less 
than 35 cents. Moreover, the airline costs of forwarders 
have risen substantially whereas REA's airline costs have 
not. The competitive advantage in this area, therefore, 
if any, clearly lies with REA. 

5/ REA has long been privy to this type of anti-promotional 
conduct against air traffic and in favor of its surface 
traffic. See Railway Express, Airfreight Forwarder 
Application, 27 C.A.B. 500, 521, n. 43, 537 (1958). 


i 
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t 

In sum, the petition is bereft of any qualitative re¬ 


sponse to the Board's rationale in the suspension Order and 
to the substantive contentions in the AFFA Complaint and 
request for suspension. Both REA and the airlines had an 
opportunity to establish the economic validity and regulatory 
lawfulness of the tariff and proposed operations at the 
original filing. They did not do so then. Both REA and the 


airlines in their joint petition for reconsideration (the 33 
airlines joined in it by telegram) have had another opportunity 
to do so and have failed to produce one iota of new supporting 
data. REA's petition for reconsideration of Order 70-7-109 
should therefore be denied. 

Respectfully submitted. 


LOUIS P. HAFFER 

ROBERT N. MEISER- 

Haffer, Goldstein & Meiser 
1730 Rhode Island Avenue, N.W. 
Washington, D. C. 20036 

Counsel for the Air Freight 
Forwarders Association 


August 5, 1970 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served the fore¬ 
going Answer on participating air carriers, REA Express, Inc. 
and the Bureau of Economics by mailing a copy thereof to each 
such party or the attorney for each in a properly-addressed 
envelope, postage prepaid. 

Dated at Washington, D. C. this 5th day of August, 1970. 
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REA Says Money Problems 
Are Not Really Serious; 

Air Express Tariff Ready 

Despite a petition it has filed with 
the Interstate Commerce Commis¬ 
sion In which It Is Indicated that 
creditors are in a position to fore¬ 
close on certain debts, REA Express 
says Its money problems are not 
really serious and that the company 
Is, In fact, In better financial con¬ 
dition today than It has been for 
several years. 

REA recently asked the Commission 
for authority to modify a loan agree¬ 
ment and, In its petition, asserted that 
It had a deficiency in working capital. 
That assertion is true according to 
Spencer D. Moseley, chairman, and 
Tom Kole, president, but the deficiency 
is more technical than real and REA— 
basically a cash and carry company—is 
In no danger of running out of operat¬ 
ing funds and in no danger of experienc¬ 
ing a cast) flow problem that would 
result in diminished service or an in¬ 
ability to pay shipper claims. 

The two RE \ executives met with 
newsmen June 24 to discuss the open- 
lng of a new terminal in the Washing- 
ton-Baltimore area and the reaching 
of an agreement "in principle” which 
will give REA more air express revenue. 
But aware that “the Penn Central has 
made everybody cash flow conscious.” 
the two men spent a good part of the 
time talking about REA finances. 

REA's loan program and its union 
contract are unusual. The union con¬ 
tract, inherited from a previous man¬ 
agement, requires that funds to cover 
employe vacation pay a year in advance 
be maintained in a fashion amounting 
to an escrow account. The loan program 
prohibits the company from falling into 
a deficit working capital position. 

As of last April, Mr. Moseley explained. 
REA had assets of about $38 million 
and liabilities of $51 million. Thus it 
technically was in a deficit working 
capital position. But some $18 million 
of the $51 million worth of liabilities 
was the vacation "escrow fund.” Sub¬ 
tracting that $18 million would leave 
REA with liabilities of only $32 million 
against assets of $38 million—a posi¬ 
tive position. 

To clear up these technical problems. 
REA sought and won modification of 
Its loan agreement. It also obtained a 
$15 million line of credit It then turned 
to the ICC for approval of these loan 
arrangements. 

“And that act on.” explained Mr. Mose¬ 
ley. "has led to some conjecture that 
we're In money trouble. That's simply 
not so Things arc a great deal better 
with us today than they were earlier 
this year. There's no danger at all 
that REA will become another Penn 
Centi at ” 


Concerning elr express. Mr. Kcle re¬ 
vealed that REA is preparing to file 
tariffs calling for higher rates on short- 
haul express shipments, lower rates on 
long-haul shipments and for an In¬ 
crease i $8 to $8 50) in the minimum 
charcc. He sees this tariff, for which 
Civil Aeronautics Board approval is re¬ 
quired. as one that will make REA and 
air express service competitive with air 
freight forwarders and cargo-carrying 
airlines. 

The tariff is based on an agreement 
in principle reached with the ration's 
scheduled airlines. That agreement will 
give REA about 65 per cent of the rev¬ 
enue generated by air express service 
leaving airlines with 35 per cent. For 
REA, at least, the revenue split repre¬ 
sents an improvement. The existing air 
express agreement calls for REA to 
receive only 59 per cent of the revenue 
generated by air express service. 

(See earlier stories on pages 64 and 96) 


( 
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BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Revision?-, In Air Express rates and ) 

charges proposed by ) 

) Docket 22387 
REA EXPRESS, INC. AND ) 

PARTICIPATING AIR CARRIERS ) 


PETITION AND COMPLAINT OF REA 
EXPRESS, INC. 


Docker. 220Q6 


ANSW ER TO PETITION FOR R ECON SIDE R ATIO N 

MUZAK, A DIVISION OF WRATHER CORPORATION (herein¬ 
after referred to or, "MUZAK") cubr.iits this answer to the 
Petition For Reconsideration filed herein by REA Express, 
Inc. regarding Orders // 70-7-109 and 70-7-130. 

I. 


li*c * ctxt.'.v.4 o, xt j.d r,Ui/ji,^.Lt/odj dealt, in 

broad generalities dwelling upon their financial plight. 

They do no Indicate if their financial plight is due to 
their surface or air operations. In fact, it is subiriJtcoc, 
that they carefully avoid differentiating between the vc ?' our. 
types of service that they perform insofar ar. it concern^ 
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the description of their financial status. It is con¬ 
ceivable that they ere making a profit on the Air Ex¬ 
press aspect of their operation cncl losing money on 
the surface phases. Accordingly, it is submitted that 
they have not presented to the Board substantiation of 
their allegations as to the consequences which would re¬ 
sult from the Board's Oroer specifically upon their Air 
Express service (Section 302 .37 /~B 7). 


Similarly, there docs not appear to be any 
statement set forth that there is any new matter being 
presented which with due diligence Petitioner could not 
have known or discovered such new matter prior to the 
date the instant case was presented to the Board for 
decision. 


Accordingly, it is respectfully submitted that 
from the procedural aspects, the Petitioners have failed 
to meet the requirements to prevail in their Petition For 
Reconsideration. 

II. 

« 

That which is set forth above regarding the 
deficiencies in the procedural aspects of the present 
application by the HEA similarly, in part, has relevancy 

to the substantive phases of the Petition For Reconsidera¬ 
tion. 


1 
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There has; bt'Mi no rebuttal of the opinion of 


the Board that the Justification presented by REA and 
the airlines was not adequate to support the proposed 
rate structure. In fact, there has been no atterr.pt in 
the Petition For Reconsideration to now attempt to jus¬ 
tify the proposed rate structure (although it is ack¬ 
nowledged that procedurally to now attempt to justify 
the rate structure would not De in keeping with the 
regulations of the Board applicable to Petitions For 
Reconsideration.) Throughout the present proceedings 
the REA has indulged in conduct that might be analogous 
to brlnkmansh:t n" by threats of dire catastrophe befall¬ 
ing unless this particular tariff, as written, were "rub¬ 
ber stamp" approved. 


It is also of interest to note the type of 
shippers who have written letters on behalf of KEA. They 
seem primarily to bo the big business firms who might, not 
be as dependent on REA for small parcel Air Express ship¬ 
ments on a timely basis and department stores and other 
members of the National Retail Merchants Association who 
Use, to a major degree, local surface parcel services. 

There har born no v tton.pt lo rebut the possibili¬ 
ty that REA is hoping to support its long-haul business by in- 
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creasing Its charges to small haul shippers who are 
dependent upon its services In Air Express, 


What v. -w. 


done in to 


tance of its role in Air Express 
dicated from the earlier Petition 


confirm tne inpor- 
for shippers. As in- 
of MUZAK heretofore 


filed, it is because of the importance of Air Ex¬ 
press to the MUZAK operation that the original complaint 
•was filed herein when it first became evident that the 


increase in rate in a sixty (GO) day period of time would 
exceed a Hundred (100#) per cent as the same relates to 
Air Express shipment by the MUZAK franchisees. 


To allow the almost One Hundred (100#) per cent 
raise to go into effect — while investigating the 
feasibility of the same — would be a serious blow to 
the MUZAK franchisees and all other similar small business¬ 
men who are dependent upon the Air Express service of REA 
in connection with their basic operations. 


It is re-emphasized that REA has very carefully 
avoided noting from whence the loss that they are suf¬ 
fering arises, i.e. whether from their "air" or "surface" 
operations. They use such phraseology as the amount "al¬ 
locable" to air. it is respectfully submitted that when 
one discusses "allocability" of certain charges, it is ques¬ 
tioned whether the same arc direct charges or the various 
indirect charges of the overall operation that are allocated 
based upon the formulae of accountants and others to meet 


/ 
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specific statistics] requirements. 


T1 e tui vi v (i j oi the REA organize ti on is ppr-rp. 
tial to people such as MUZAK and its franchisees. However, 
it xs respec 01 ully submitted that when one dissects all 
of the smoke, flanc end fury sot forth in the Petition For 
Reconsideration of REA herein, they have not come forward 
with any statements that show that they are not presently 
making a profit from the Air Express service that they 
render in tnoir monopolistic ro3e of providing Air Ex¬ 
press service to shippers of small parcels. They have not 
indicated anything to dilute the fact that their proposed 
•tariff would charge against those who ere most dependent 


upon i h •• ■* v k sj-\. he; 


- ti e c 


osl oi supporting their oukex 


services. 


It is further respectfully noted that the REA 
organization has failed to even dissect its element of 
profit as relates to the sma31 shipper who is to unjustly 
bear the present burden of increases as set forth in their 
proposed discriminatory tariff. 

The entire Petition For Reconsideration by REA, it 
is submitted, cleverly hides the answers to the questions 
as to whether or not the Air Plxprxss service rendered to 
shippers of small parcels is presently a profitable activ¬ 
ity. There are too many unanswered questions — and not 

enough justification - to permit the prejudicial tariff 

of REA to automatically become effective. 
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WHEREFORE it is respectfully prayed that the 
present Petition For Reconsideration, based both on the 
procedural grounds as well an the substantive grounds, 
be denied in its entirety. 


Respectfully submitted, 

,/7/V/ /• 

1/ 

> < I / ■ / » 

'J: R. H. WILSON 
Senior Vice Prcoldent 
MUZAK, A DIVISION OF 
WRATHFR CORK)RATION 
100 Park Avenue 
New York, N.Y. 10017 


Of Counsel 

MiC»:/.LL h, GOIXiRFRO, Esquire 

100 Park Avenue 
New York, N.Y. 1C01? 

August 6, 1970 


CERTIFICATE OF SERVICE 

I hereby certify that I have this day served 
the foregoing Answer to Petition For Reconsideration on 
all parties of record to this proceeding by mailing a 
copy thereof, postage prepaid, to each rwrh n^rson. 







K 

Edith Ravitch 

Dated at New York, New York this 6th day of 




s bth day of 

ONLY COPY AVAILABLE 
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BEFORE THE 

CIVIL AERONAUTICS BOARD 


Revisions in air express rates and ) 

charues proposed by ) 

RAILWAY EXPRESS AGENCY, INCORPORATED ) 
AND PARTICIPATING AIK CARRIERS ) 

--- ) 


Docket 22387 


ANSWER OF THE DEPARTMENT OF TRANSPORTATION 
IN SUPPORT OF PETITION FOR RECONSIDERATION 


By Order 70-7-109 dated July 23, 1970, the Board suspended 
tariff revisions filed June 25, effective July 27, 1970, by the • 
Railway Express Agency, Inc. (REA) and air carriers participating 
in the tariffs. The proposed tariff involves increasing minimum 
charges per shipment under both general and most specific commodity 
rates. It also includes both increases and decreases in general 
commodity rates. The increases would affect rates for relatively 
small shipments and short hauls while races for large shipments 
and longer hauls would be reduced. 

On the basis of the material filed by REA, it appears that 
the revision in rate structure may be necessary to bring that 
structure more closely in line with REA's cost structure. The 

proposed tariff filing may be a proper way to accomplish this 
objective. 
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However, there are substantial questions as to the impact 
of these rates on competition, the effect on demand for REA services, 
the diversion of traffic between REA and Freight Forwarders, the 
effec*- of the rates on shippers, and how closely the proposed rate 
structure is related to the cost structure. We believe that all 
of these questions can be determined in the investigation which 
the Board directed as part of Order 70-7-109. 

All of these unresolved questions would justify suspension 
of the REA tariff proposal under proper circumstances. REA, however, 
appears to be in a desperate financial situation. Apparently, 
the company has lost some $50 million in the last 24 months. It 
appears, that unless REA's tariff structure is markedly changed 
immediately, losses will continue and the ability of the company 
to continue as a viable entity may be threatened. The investigation 
ordered by tin- Hoard will take a substantial amount of time to 

complete. The decision may come too late to be of any assistance 
to REA. 

The proposed tariffs do not appear out of line with other 
rates for similar types of services. In short-haul markets, the 
proposed REA tariffs are still substantially less than Examiner 
Sheehan found just and reasonable in Docket 20398, Vinimum Char ges 
Pei^Shijvnent of Airfre i ght. In long-haul markets, the proposed 
REA tariffs do not appear out of line with rates charged for similar 
transport at ion services by other companies. 




> 

Therefore, the Department believes that the Board should 
grant the REA petition for reconsideration and vacate the suspension 
of the proposed REA tariffs. Because of the many unresolved questions 
raised by these tariffs, we believe that the Board should order that 
the investigation be expedited. 

Respectfully submitted, 

A - f 

* ' ' • * 

James A. Washington, Jr. 

General Counsel 

Dated this 7th day of August 
1970 in Washington, D.C. 

CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a copy of 
t' ,iff document upon all parties of record to this proceeding. 


August 7, 1970 


/ 


William A. Kutzke 
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BEFORE THE CIVIL AERONAUTICS BO/.rJ; 
WASHINGTON, D. C. 


Revisions in Air Express rates and 
charges proposed by 

REA EXPRESS, INC. AND 
PARTICIPATING AIR CARRIERS 


Docket 22387 


PETITION AND COMPLAINT OF REA 
EXPRESS, INC. 


Docket 22096 


WITHDRAWAL. IN PART, OF PROTEST 

MUZAK, A division of WRATH.3R CORPORATION hereby 
withdraws its protest herein insofar as the suspension of 
the proposed REA tariff, but ratifies its support of an in¬ 
vestigation cf said tariff. 


Respectfully submitted, 

_ 

£•' R. H. WILSON 
Senior Vice President 
l MUZAK, A DIVISION OF 
' WRATHER CORPORATION 
100 Park Avenue 
New York, N.Y. 10017 

Of Counsel 

MICHAEL M. GOLDBERG, ESQUIRE 

100 Park Avenue 

New York, N.Y. 10017 


August 10, 1970 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the 
foregoing Withdrawal, in part, of Protect on all parties of 
record to this proceeding by mailing a copy thereof, posture 
prepaid, to each such person. 


'/I'. 


.In 


Edith R.iVltch 

Dated uc New York, New York this 10th day of 
August, 1970. J 
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BEFORE THE 

CIVIL AERONAUTICS BOA?* 

WASHINGTON, D. C. 

— 7) 

Revisions in air express rates and ) 

charges proposed by ) 

) Docket 22387 

RAILWAY EXPRESS AGENCY, INCORPORATED ) 

AND PARTICIPATING AIR CARRIERS ) 

_ ) 

MOTION OF AFFA 
TO STRIKE "ANSWER" OF DOT 

On August 10, 1970 we received a document entitled 
"Answer Of The Department Of Transportation In Support Of 

Petition For Reconsideration" in the above matter. AFFA 

I 

hereby move3 to strike the document and in support hereof 
states as follows: 

First, AFFA requests that the document be striken on 
the ground that it is late filed support for the tariffs at 
issue, or in the alternative that the document on its face 
be regarded as totally lacking in probative value. 

Second, in the guise of a pleading DOT has, at the last 
possible minute before Board decision, taken a position in 
favor of subsidizing REA, and even worse, not out of the 
public treasury, but instead out of the pockets of the air 
freight forwarding industry. The document was filed in a 
manner which deprives AFFA of an opportunity to answer these 
assertions. DOT's highly prejudicial document should accord¬ 
ingly be rejected. 

Third, in any event the document on its face lightly 
and casually refers to summary cost figures which by DOT's 
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own admission were simply taken from REA's pleadings. Thus, 
on the basis of evidence already rejected, DOT claims that 
if the tariff heretofore suspended is not reinstated, the 
Board proposed air express investigation may be moot because 
the decision may come too late to be of any assistance to 
REA. While DOT is apparently not concerned about putting 
the forwarders out of business, it is the Board's duty to 
prevent this. 

Fourth, no warrant exists in the Federal Aviation Act 
to permit unlawful rates to become effective even if it 
were true that REA were in financial distress. Rates must 
meet the criteria of Sections 403, 404, and 1002. Even 
DOT concedes they have not met these criteria. 

Fifth, DOT statement that in long-haul markets, the 
proposed REA tariffs do not appear out of line with rates 
charged for similar transportation services by other companies 
is incredible. How DOT can make such a statement in view 
of Exhibit 3 to AFFA's Complaint is beyond our knowledge. 

DOT'S further statement that the share to REA in 100-300 lb. 
weights may bring the rate structure in line with REA's cost 
is also incredible. Air express rates as distinct from 
REA's share of such rates have little relevance to REA's 
cost structure." It is evident, as we noted in our com¬ 
plaint, that REA's return here would be substantially below 
the cost of their service and functions. We can only sur¬ 
mise that DOT did not look at the record on these or any 
other issues. Its document therefore is totally without 
probative value. 
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Sixth, DOT, based on individual statements by REA 
of financial problems in this instance has come out in. 
support of less than $100 million of express business and 
the nine owners of REA (See Order 70-7-142, July 30, 1970, 
Docket 21359) and against the interests of $250 million 
of domestic air freight forwarder business and the thousands 
of- public shareholders who own interests in 200 air freight 
forwarders. DOT apparently is willing to sacrifice the 
broad air freight forwarding industry for REA. This is 
administrative irresponsibility and single company favor¬ 
itism at its worst. 

Respectfully submitted 


/s/ LOUIS P. HAFFER 
LOUIS P. HAFFER 


/8/ ROBERT N. MEISER _ 

ROBERT N. MEISER 

Haffer, Goldstein ( Meiser 
1730 Rhode Island Avenue, N. W. 
Washington, D. C. 20036 


August 11, 1970 


Attorneys for the Air Freight 
Forwarders Association 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served the 
foregoing document on all parties to Docket 22387 by 
mailing a copy thereof to each such party or its attorney 
in a properly addressed envelope with postage prepaid. 

/s/ ROBERT N. MEISER _ 

ROBERT N. MEISER 


August 11, 1970 
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Order YO-('J;C 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS 3CARD 
WASHINGTON, D. C. 


adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 13 th d;y of August, 19 TO 


vc. :.ii Lons in air express rates and 
charges proposed by 

RAI WAY EXPRESS AGENCY, INCORPORATED 
AND FARTIdIi AT IRQ AIR CARRIERS 


Docket 22367 


PETITION AND COMF1 A I! iT OF REA EXPRESS, 



Docket 2209b 


ORDER 

By petition filed July 3I> 1970 Railway Express Agency, Inc. (FEA) 
requests that the Ecard reconsider and vacate the suspension of its 
proposed tariff and permit its revised air express rate structure to 
become effective tending investigation. REA requested that in the 
alternative the Board reconsider end vacate its dismissal of RFA's 
petition and complaint in Docket 2209c. In addition ,by motion filed 
July 31) I97C REA requested that the Hoard waive the 25-page limitation 
on petition for rccc’ •"’.ration provided in section 302 . 37 (b) of its 
rules and accept and consider copies of hundreds of letters and telegrams- 
from shippers supporting the tariff revisions. 

In Order 70-7-1 ' 9 , dated July 23 . 1970 the Beard instituted an 
investigation aan 3 ’.upended tariff revisions marked to become effective 
on July 27, 197o on bena.f of F.EA and the participating air carriers. 

As ’escribed it. thee Order, the proposal involved increasing the ’ninirr.un 
charge from $■?. .00 to $S.50 per shipment; significant revisions in the 
general commodity rate structure including increases in smaller and 
s'uorter-baul shipments ar.d decreases in larger and long-haul shipments; 
and increases In the excess valuation charges from 18 cents to 30 cents 
per $100 of excess valuation were also proposed. 

A reply or. behalf of the airlines participating in air express 
service (Airlines) has V te .1 filed supporting REA's request for reconsideration 
— hutMcot desiring disr.tls.5al of the investigation. In their reply the 
air lines maintain, Lnt*-aViu_, that the nev rate structure and rate level 
are designed to prodv.ee the additional revmue required by REA to meet its 
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38.5 to 61.5 percent, which increases the projected allocable costs by $340,000 
annually. REA states that coots beyond July i, IQ70, can now be more finr.ly 
assessed and that additional costs aggregating $3.-685,000 over the next 12 
months will be incurred. REA now claims that it estimates a profit cf $2 
million or 20 cents per shipment if the tariff becomes effective. REA asserts 
that its proposal is a tariff reform which should be tested by actual use; 
that the proposed minimum charge of $8.50 would be well below'those charged 
by air freignt forwarders ar.d in some instances below motor carriers and that 
its prior minimum charge shipments were operated at a loss. It also contends 
« that other rates have been uneconomically lev and that substantial revisions 
are warranted. It asserts tnat its reductions in longer-haul higher—weight 
rates will enable it to provide competition to other carriers. 

The Board has considered the REA petition, the reply of the airlines and 
the answer of DOT in support thereof, the answer in opposition thereto filed 
by rhe Air Freight Forwarders and all relevant matters ani has conclude3 tc 
deny the petition to vacate the .suspension pending the investigation. The 
petition does not contend that the Board’s order of suspension was based upon 
any errors of fact and, except as noted below, no new considerations of substance 
were advanced. The Board’s order noted that the increases in general commodity 
rates were proposed at levels as much ss 85 percent above current levels anil 
138 percent above the rates quoted prior to May 28, 1570. To illustrate the 
nature of the increases, a shipment of 55 pounds hauled less than 250 mile, 
would be charged $iU.25 under the proposal, tut was charged $6.00 prior to 
May 28 and Is being charged $8.00 at present. The impact of this increase 
upon the large volume shipper of this type of traffic is. of course, obvious. 

On the other hand, reductions would be as much as 2b percent for longer hauls 
and larger shipments. 

As characterised by PEA, the proposals represent an attempt to reform, 
toe structure of she tariff. The tariff proponents, however, have not shown 
that the proposed, revised structure is reasonably rebated to the costs and 
to value of service considerations at the different veUhts and distances 
involved, nor dees the petition for reconsideration provide adeqi^ate support 
tor these revisions. Er^A's showing that the aggregate revenues accruing to 
it under the existing tariff end agreement do not fully cover aggregate costs 
of operation provides no support for the vc-ry sharp increases and decreases 
proposed for individual rates Moreover, the presentations by the proponents 
have not mace an adequate showing that the uotal transportation revenues do 
not cover the total transported on costs. including those incurred *y th? 
direct air carders as well as rlb/v- 

The Boan's references to the significant changes proposed, and the 
corresponding changes in costs to the public are to be considered in the 
context of the Board's decision to suspend the substantial changes in tbe 
absence of adequate support. The Board dees not, as suggested by tne reply 
of the participating currier's, conclude that variations in rates ai*e 
unlawful t>e: se. 
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Taft Board l r - awere cf the fact that the proposed rates would be lover 
than these of the direct carriers in short-haul marks!?. arid that in long- 
haul markets competitive services may offer either higher or lover rn'zz,. 
While the pre ocse-i increases would, result in rates generally still beirw 
those of the forwarders, f.ucb a ^n, is r r»t determinative r ? the 

suspension issue. In this regard we note the significant differences >etwee'i 
forwarder and express services, including these in deepert*t.:lon procedures, 
the absence of the consolidation function in exp.r-.-s r-rc rm-nts, ar.d the fact 
that the express agency historically has teen considered tc be a high volume 
specialist with lower rates for small shipments reflecting economic* of such 
operations.i/ We do not believe that the rates of other carriers, under 
which different services may be provided with different cost characteristics 
lender different conditions than for aLr express,provide an adequate benchmark 
for teatlrg the reasonableness of the proposed air express- rates. In rur 
Judgment, the principal test of reasonableness of the express ra+•*£■ t* she 
costs of providing that service, including the costa of both dlr-ct air 
carriers and REA. 


Nevertheless the increases in short-haul shipments wiLi effect a raideal 
charge in the costs of this service to the users thereof, and issues i-esr. 

raised whether such increases would be used to support the riduut .V-ns In tie 
larger lorg-haul shipments. The Board believes that these circumstances 
require that the proposals be scrutinized carefully ir. an investigation 
before determining whether they should be permitted to become effective. 

Tne Board has considered REA’s request fer additional revenues at this 
time, and the support for such revenues as advanced by the airline? and TOT. 

We make nc determination at this time as to whether we would permit, pending 
investigation, a tariff revision providing revenue relief which joes not 
involve radical ar.d unsupported revisions to the mate structure. The aeter- 
miuauiO'i a» vo any sues filing would, of course, be dependent upon a full and 
adequate support showing the needs cf REA for immediate revenue relief. In 
this connecvion, we note that REA has provided nc adequate documentation for 
tne claim, in Its petition for reconsideration, that its earlier ju.-tificatio’’ 
for the tariff filing understated costs by $3,685,000. We also rote tnat the 
$5*^ million rate increase proposed includes substantial additional revenues 
to the direct air carriers for which no valid support has been offered. 

With regard to the request to vacate the suspension of increased excess 
valuation charges, the Board, in suspending the foregoing increases; 3tatea 
that it does not believe that the charges should exceed the costs cf the 
additional coverage. The petition has not come forth with any date. purpcr - _ng 
to meet this criterion and uhere is thus no basis to vacate the susper.slcn cf 
these proposed increases. 

l/ It is noted tnat, Unived Parcel Service, al3o specializing m small shipment', 
has forwarder rates applicable in limited markets which are significantly 
b^low the current or proposed increased rates of REA. 
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The Board will deny REA's motion to waive its twenty-five page limit on 
petitions for reconsideration contained in Section 302.37(b) of the Board's 
Rales of Practice in order to consider, and accept herein,hundreds of shipper 
letters and telegrams supporting the tariff proposal. We are constrained to 
note that these communications were solicited by REA and Indeed the expressions 
of views were couched in substantially identical language. We also note that 
REA’s petition for reconsideration requests review of the suspension in a 
context that REA will discontinue service unless the Board abandons the 
orderly procedures contemplated in the express rate investigation initiated, 
and permits the implementation of the revised rate structure without hearing. 
The tenor of many of the communications suggests that the support of the tariff 
proposal was given under" the assumption that the tariff revision must beccne 
effective prior to hearing, or service will be abandoned. Under the circum¬ 
stances, the communications are entitled to little if any probative weight. 
Moreover,the Rules of Conduct in Board Proceedings consider improper any 
effort to sway the judgment of the Board or solicit communications to the 
Board other than communications by parties or non-partie3 under Rules Ik and 
15 of the Board's Rules of Practice and a question is thereby presented as to 
the proprieties of the solicitation.2/ 

In sum, the Board finds that no new considerations have been submitted 
which warrant the relief requested by REA in Docket 22387. 

We turn next to REA's alternative request that the 3card reconsider and 
vacate its dismissal in Order 70-7-110 of the Petition and Complaint of REA 
in Docket 22096. REA alleges that if the Board fails to grant its alternative 
request, in conjunction with Board action denying its primary request, "the 
Board will have taken away both of the means to make air express viable in 
the interim while it investigates the longer range aspects." (Pet. p. 13). 

Upon reconsideration, we disagree with that contention. As we stated in 
Order 70-7-110, the investigations in Dockets 22387 and 22388 encompass in 
broader scope many of the matters raided by REA in its Petition and Complaint 
in Docket 22096. In cur view the thrust of that Petition and Complaint is 
for broad reform and long-range relief relating to the existing air express 
arrangement. That reform and relief arc- clearly the subject of the wide 
ranging investigations in Docket 22387 and 22388, and dc net require separate 
consideration solely on REA's terms. ?ov the short term, the statutory 
scheme and the nature of the present arrangement, i.e ., the conduct of air 
express service pursuant to a voluntary arrangement between the parties, 
leaves it entirely up to the parties as to whether such service will 
continue pending our investigation. We specifically noted this in 
Order 70-7-110 in our invitation to the parties either to agree to a 

2/ See Ney fork-San Francisco Nonstop Service, Reopered, 35 CAB 423, 427, 429 
(I962)i Affirmed in United Air Lines at al v. CAB 309 Fed. 2d 238 
(C.A.D.C. 1962). 



mdente llte extension cf the present agreement or to file an amende! a; 
int embodying pendente lj-ce their new revenue divi on fer.r.ula in tdv.v' 
ie existing express tariff. We din not intend that these be the sole cl 
tft up to the parties, but we cannot agree with REA that interim air ex 


Accordingly, purrrant to the provisions of the Federal Aviation Act of 
1958; and particularly sections 201(a), I03, Uol and 1002 thereof, 

IT IS ORDERED THAT: 


1. The petition of REA Express, Inc., requesting the Board to vacate 
its s\ispension of the Joint tariff revisions of REA and the participating 
carriers filed June 25, to be effective July 27, 1970. be and it is hereby 

denied; 


2. The Motion for Waiver under Section 302.37(b) of the Board's Rules, 
filed by REA Express, Inc., in Docket 22387 be and it is hereby denied; 

3. The alternative request of REA for vacation of the Beard's dismissal 
in Order 70-7-tlO or REA's Feticion and Complaint in Docket 22096 be and it 

is hereby denied; 


U. [Lae Air Freight Forwarders Association representing individual air 
'eight forwarders, and Muzak, a division of Wrather Corporation are hereby 
de parties to Docket 22387; and 


5. The Department of Transportation and all parties in Dockets 22096 and 
2238.' will be served with a copy of this order. 


This order will be published in the Federal Register 


By the Civil Aeronautics Board 
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Order 70-7-25 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, E. C. 


Adopted by the Civil Aeronautics Beard 
at its office ir. Washington, D. C. 
on the 18th day of Sopc-ember, 1970 


Revisions in air express rates and- 
charges proposed by 

RAILWAY EXPRESS AGENCY, INCORPORATED 
AND PARTICIPATING AIR CARRIERS 


Dockets 22387 



ORDER 


3y tariff filing on August 21, narked to become effective September 25. 
1970, Railway Express Agency, Incorporated (REA) and air carriers participati: 
in the tariffs with RE*. prcpo3e certain rite revisions in the air express 
rate structure. The revisions ara proposed to provide interiz revenues to 
REA pendiiig investigation in Docket 223?7 of an earlier filing intended for 
July 27, 197C, effectiveness embodying e rsviaed el r exprera rate structure 
which the Board had previously suspended by Order 70-7-LC9, dated July 23, 
1970. Reconsideration of that order of suspension was subsequently denied 
in Order 70-8-48 lst'.d August 13, 1?70. 


The proposed rates would involve both increases and decreases ?r„n the 
current rates. The increases would generally appl> to smaller shipments and 
shipments involving shorter hauls. The decreases would appl> to larger 
shipments and shipments involving longer hauls. Mor® specifically, under 
the interiz. proposal: 

(l) The lowest charge, es in the suspended tariff, would increase from 
$8.00 to $S .50 per Shipment and, as to five-po'jni shipments, this charge applies 
at all distances In each tariff. However, there are significant differences 
as to the weight of shipments to which this increase applies. For exfmple, 
under tne suspended proposal, for a 250-mil® haul, the minimum charge of 
$8.50 would apply only to shipments of 5 pounds or less with increasingly 
higher rates for shipments from 6 to 55 pounds. Under the current proposal, 
for a 250 -mile haul the charge of $3.50 would apply to shipments as large 
ic 55 pounds. In markets involving a naul nf 1,350 riles :r more, the 
interim tariff is identical to the suspended proposal in cnat the $8-50 
would cover only shipments of 5 pounds or less. 


0NLY COPY AVAILABLE 
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.d h In ®y e ® 8e3 8 ° ove $ 8 - 5 C for relatively short-haul and small shipments 
would be as high as 30 percent above current levels. For hauls below 2% 
miles, theproposea rates are 30 percent above the current rates for state¬ 
ments of 200 pounds or more. The suspended rates woulu have resulted in* 
increases as high as 35 percent for hauls below 250 miles. 

(3) Reductions are proposed for Larger shipments end longer hauls as 
in the suspended filing, but the percentage of reduction would be less. 

IVom New York to Los Angeles, the charge for a 100.pound shipment is proposed 
to be lowered by 19 percent while the suspended raues would have effected a 
23 percent reduction. 

In support of its proposal, RZA claims a serious and immediate need for 
financial relief. The company cites a loss from its entire operation, 
including air and surface, of nearly $50 million for the 2k months ending 

1970, and approximately $2.6 million in July of 1970. As of June 23, 
1970, REA reports an overall negative net worth of $ 8.9 million. For the 
26-week period ended June 28, 1970, tr.e company asserts that it incurred a 
loss of $ 2,2 million in its air operations and $ 5-9 million in its surface 
operation .3 amounting to a total loss of $ 8.1 million. 

REA projects revenues of $11^,300,000 from the interim proposal which 
it states will result in ar. annual profit to REA of 1?.5 cents per shipment 
based upon the traffic of 9, 087 ,000 shipments and expenses of $112,911,000 
for the fiscal year ending June 30, 1970. 

Complaints requesting suspension pending investigation of the proposed 
tariffs have been filed by the Air Freight Forwarders Association (AFFA) 
and Muzak, a Division of Vrather Corporation (Muzak). 

In its complaint AFFA alleges, inter alia , that the proposed rates 
undercut forwarder rates and hence would inject REA into the air ireight 
market in violation of statutory and Board policy; that REA has failed to 
provide adequate justification as required by the Board's regulations; that 
revenues resulting from the proposed rates have been improperly assessed 
and no factual support was provided by REA for its claimed $UU .8 million 
revenue figure; that REA has failed to provide a return on investment 
analysis as required by Order 70-7-109; and that no reasonable explanation 
has beer, given as to why the 50 -cent per shipment increase or. existing 
traffic, proposed by the AFFA, is inadequate for the purpose of meeting 
alleged revenue needs. 

Muzak's complaint asserts that REA her. not presented sufficient 
Justification as was the case in its previous proposal. 

A reply to the’ forwarder's complaint was filed by the National Small 
Shipments Traffic Conference, Drug and Toilet Preparation Traffic Conference, 
Eastern Industrial Traffic League and the National Retail Merchants Association 
opposing suspeasion of the proposal and citing a need for air express ser/ice. 
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l"«>«Catlon instituted In Docket 22387 of the prior tariff proposals 
embodied a general investigation of the air exw-ss rate level IV* ll pr ° posals 
and the divisions of the proposed rates and cSrge , “ ^ £ UOtUra 

carriers and REA. While both the increases ard dec-eases from VZrVl * 

d"h th ^ laterl ” Pr0P °” 1 ara "° re “a^fate* than those 
be effected by the suspended proposal, the Board finds that there is sufficient 
question as to their lawfulness as to require investigation ttpronf a .. 

S’Tth^r 10 ". ° f 1 th ” c “ r,plalntB and all other relevant factors,' th^Board* 17 ’ 

S'EStEM ScieT^ 4 ' “■ 1 “~«~ ^ 

ZSSSXJSS^' l '*’ and tha tarlff “« &F2Z& 

The Board is persuaded that a sufficient need for immediate additional 
revenues has been presented. As indicated above, REA’s ^ibUs « 

finarKial^positiorif r °A by ,^ Corp ° ration in‘an unfavorable 

the proposed tariff bask upon the^current l^ve^of traffic s^thf 

interim rates. Under this approach and the new division cf -evenues^h^ 

?! Bc'ed • this tariff all of the additional revenues would go to REA."" 

£ raa 80 ?f le ei-ent S wouli Provide 

<U. -n _ p. Jia. 01 eJZ cents per shipment. 1 / While ilZA’s axMbit- 

ZZTl^Jll^T «* ^-pSona'» : %hs 

°; ra ; es ? po “ the movement of traffic, and the 20 -cents-a^ohipuert return 

as^r ssTr.; 111 ?•« iaa -»«.*« 

idj-i.it!tea in ix>cxet 22307 , the Board concludes that interim inc-ease 
is essential to the viability of PEA air express service. if 

it« JJf QbOVS ?EA 13 aeekin S a ^ticnal revenues by revisions tfc 

its rate structure as distinguished from a flat percentage or dollar amo^t 

Sd th ^^? 1 " 7 *11* :naking 3chema contemplates that rates are carrier initiated 
18 n0tking SI unlawful in REA pursuing this aporoach. There is ' 

S^SSaa-SarJ*- zsn£rj£* 

in the 8 .i«Jind-d d ^ bOVe, , the , impact on 8 hl PP«rs would be more moderate than 

protest areinst a-T? 503 * 1 ’ the ° nly shi PP er complainant, in it* 

hav* 6t an* 1 ™ sus P« n(ie 2 Proposal stated that its basic charge would 

have risen from $8.00 to $ 13 . 36 , en increase of 67 percent. Under K 

curren. proposal., the foregoing shipment would be subject to a charg- cf 
$3.50, involving an increase cf 6 percent. While increases for ager 


. k * 8 ari application that the Board oermit the o-onosal *0 become 

llVV V e V ly a3 P ° Ssib1 *' or * one a& y' e uotice. in view of the complaints 
the comprehensiveness of the rotes changes involved, and the need cf providing 

shippers advance notice of the Rourd's action, PJSA's application will be denied. 



shipments at a shorter haul will be of a greater percentage, ranging as much 
as 30 percent, the interim proposal appears to gear rates closer to costs 
than those currently in effect, end the impact upon shippers will be sig¬ 
nificantly less than under the suspended proposal. As shown above, several 
shipper organizations, in reply to the AFFA complaint, have requested that the 
proposals not be suspended, although they ask that an investigation be 
instituted.^/ 

Having considered the complaints, and all relevant matters, the 3oard 
eannot find that suspension of the interim proposal is warranted for protection 
to shippers pending the investigation. 

Neither does it appear that suspension is warranted to protect the 
forwarders. In this regard the modified interim tariff establishes rates 
that are generally above the rates of the lower-priced forwarders et higher 1 
weights and longer distances, although lower than those of higher-priced 
forwarders. Air express rates at shorter distances were previously below 
those of the forwarders, and ir. many cases the interim increases will 
lessen the amount by which REA undercuts the forwarder. While the decreases 
proposed will now make air express rates competitive with certain forwarder 
rates for larger shipments, this we find is no basis per se for suspension 
of this interim proposal. 

The forwarders also raise a question 83 to the airlines' share of total 
express revenues as compared with the charges paid by forwarders to the 
airline?. The heart of the suspension issue is the apparent lawfulness of 
the level cf rates which would be charged the public pending investigation, 
and in the circumstances here present the Board finds that AFFA has not 
presented facts or deta which would warrant suspension by reason of the 
divisions issue, or other matters presented by the forwarders. 

Accordingly, pursuant to the provisions of the Federal Aviation Act 
of I9?8, and particularly sections 20U(a) and 1002 thereof, 


Jf The Board will grant AFFA's motion to respond to tne reply of the ‘rational 
Small Shippers Traffic Conference, et al, and has considered its response. 
As contended by AFFA the reply raises questions of adequacy of service 
which may not be in issue herein. However, the reply also alleges the 
forwarder's position as to air express rat«3 is one, which, if adopted, 
would operate to stifle competition by excluding air express from an 
opportunity to effectively compete for long-haul higher-weighted ship¬ 
ments. This, we believe, is a relevant consideration in determining 
the suspension issue. 
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IT IS ORDERED THAT: 


1. An investigation is instituted to determine whether the rates, charges 
and provisions described in Appendix A hereto, including subsequent revisions 
or reissues thereof, are, or will be, unjust or unreasonable, unjustly dis¬ 
criminatory, unduly preferential, unduly prejudicial, or otherwise unlawful, 
and if found to be unlawful to determine and prescribe the lawful rates, 
charges and provisions; 

2. The foregoing investigation be consolidated into the investigation 
instituted in Docket 22387; 

3. The scope of the investigation in^tuted by ordering paragraph 1 
above shall include the issue a 3 to whether the divisions of the rates ana 
charges described in Appendix A are or will be unjust, unreasonable, 
inequitable, or unduly preferential or prejudicia 1 as between the Railway 
Express Agency, Inc. and the air carriers and foreign air carriers parties 
thereto, and if so, to prescribe the just, reasonable, and equitab?.e divisions 
thereof to be received by the several air carriers; 

4. The complaints of the Air Freight Forwarders Association, in 
Docket 22544, and Muzak, Division of Wrather Corporation, in Docket 22545. 
are dismissed except «o the extent granted herein; 

5 . The motion cf the Air Freight Forwarders Association for leave to 
file an otherwise unauthorized document be granted; and 

6 . A copy of this order shall be served ut»on the carriers listed in 
Appendix 5, Air Freight Forwarders Association, Muzak, Division of Wrather 
Corporation, National Small Shipments Traffic Conference, Drug and Toilet 
Preparation Traffic Conference, F«stern Industrial Traffic League, and the 
National Retail Merchants Association, which are hereby cade parties to this 
proceeding. 


This order will be published in the Federal Register. 
By the Civil Aeronautics Board: 


HARRY J. ZINK 
Secretary 


(SEAL) 


MINETTL, MEMBER, FIIZD THE ATTACKED CONCURRING STATEMENT. 
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MINETTI, MEMBER, CONCURRING; 


In view of REA's severe losses and uncertain financial prospects, 
it seems clear that the carrier is entitled to some relief pending an 
investigation. But what is not entirely clear is whether that relief 
should come from higher rates from the shipping public or from an 
adjustment in the division of revenues as between the direct air 
carriers and REA. The direct air carrier yields from its express 
business are substantially in excess of their yields from other cargo 
traffic, including nail* The carriers have never been required to 
justify these excesses. Hopefully, however, the question of the 
direct air carrier share of express revenues can be finally resolved 
in the pending investigation. In the interim, I reluctantly concur 
in the majority's determination not to suspend these tariffs since 
at this juncture there appears to be no reasonable alternative. 


/s / G. JOSEPH MINETTI 
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C.A.B. NO. 1 ISSUED BY G. T. MIANO. AGENT: 


APPENDIX A 
Page l of 1 


All rates, charges, and provisions on the following pages: 


16th Revised Page 122 
1st Revised Page 122-A 
1st Revised Page 122-B 
13th Revised Page 123 
13th Revised Page 124 
1st Revised Page 124-A 


1st Revised Page 124- 
14th Revised Page 125 
14th Revised Page 126 
13th Revised Page 127 
13th Revised Page 126 
12th Revised Page 129 
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Appendix 3 



I 


Air Canada 

Airlift International, Inc. 

Air West, Inc. 

Alaska Airlines, Inc. 

Allegheny Airlines, Inc. 

American Airlines, Inc. 

Aspen Airways, Ir.c. 

Braniff Airways, Tnc. 
Caribbean-Atlantic Airlines, Inc. 
Compagnie Rationale Air France 
Continental Air Lines, Inc. 

Delta Air Lines, Inc. 

Eastern Air Lines, Inc. 

Frontier Airlines, Inc. 

Los Angeles Airways, Tnc. 

Mohawk Airlines, Inc. 

National Airlines, Inc. 


New York Airways, Inc. 

North Central Airlines, Inc. 

Northeast Airlines, Inc. 

Northwest Airlines, Inc. (Also operating 
as Northwest Orient Air Lines) 

Ozark Air Lines, Inc. 

Pan American World Airways, Inc. 

Piedmont Aviation, Inc. 

Railway Express Agency, Incorporated 

San Francisco & Oakland Helicopter 
Airlines, Inc. 

Seaboard World Airlines, Inc. 

Southern Airways, Inc. 

Texas International Airlines, Inc. 

The Flying Tiger Line Inc. 

Trans Caribbean Airways, Inc. 

Trans World Airlines, Inc. 

United Air Lines, Inc. 

Western Air Lines, Inc. 


Air Express service provided hereunder is performed by the participating 
carriers pursuant to an Agreement which ha3 been filed with and approved 
by the Civil Aeronautics Board. 


Source: l4th revised page 4 of Agent G. T. Miano's C.A.B. No. 1. 


Effective December 5, 1969 
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Order 70-9-134 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 24th day of September, 1970 


Revisions in air express rates and charges : 

proposed by : Dockets 22387 

: 22544 

RAILWAY EXPRESS AGENCY, INCORPORATED : 22545 

AND PARTICIPATING AIR CARRIERS : 


ORDER 

On September 18, 1970, the Board issued Order 70-9-98 In which it 
initiated an investigation of a tariff proposal filed on behalf of Railway 
Express Agency, Incorporated (REA) and participating air carriers, marked 
to become effective September 25, 1970. This investigation was consoli¬ 
dated into a pending investigation instituted in Docket 22387 tfhich is an 
investigation of tariff revisions proposed by REA said participating carriers 
which had previously been suspended by Order 70-7-109 dated July 23, 1970, 
reconsideration denied by Order 70-8-48 dated August 13 , 1970. 

In its Order 70-9-98, the Board denied requests of the Air Freight 
Forwarders Association in Docket 22544 and Muzak, a division of Wrather 
Corporation in Docket 22545 to suspend the September 25 proposal. 

By motion filed this date, the Air Freight Forwarders Association 
requests expedited decision without receiving answers from other interested 
parties with respect to a petition it concurrently filed requesting recon¬ 
sideration of Order 70-9-98 or request for attachment of conditions, i/ 

The thrust of the forwarders' petition is that: 

1. The Board's actions sure alleged to grant REA new operating 
authority presumably stemming from the revision? in the rate structure 
which ha 3 been permitted to become effective pending investigation by reason 
of the Board’s denial of requests for suspension, 

l7 The motion and petition are accompanied by a certificate of service 
reciting service by mail on September 24, together with telephonic 
advice to REA and the airlines. 
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4, T?® B P ar ?' 8 ° rder Was in dis regard of its regulations requiring 

Justification by the airlines for the tariff filing, 

3 * The Board’s order failed to include findings with respect to the 
impact of the tariff on the forwarders in terms of both the rates and 
priority accorded express service, and 

^ < Itoe Board 1 s order contains inadequate findings as to the legality 
of negotiated rates for a service in competition with the forwarders. 

The Board has concluded to grant the forwarders’ motion for expedited 
decision on its petition for reconsideration herein. The Board has considered 
the petition of the Air Freight Forwarders Association and all relevant 
matters before it and the petition is denied herein. 

The forwarders' contentions are considered seriatim, below. 

Firstly, there was no basis for the contention that REA is being 
granted new operating authority through the tariff revisions. While the 
W111 “ ake ^ m0re ^“Petttive at the higher weight breaks, 
limitation 0 2^® ratlng authorit y has never been subject to any weight 

uv.i Secondly, REA submitted Justification in support of its tariff filing. 

T?* 1 '4 i J+J B i? rUe *? lat direct air carriers did not submit such a Justifica¬ 
tion initially, the filing by REA amounted to substantial compliance with 
the regulation specifically in view of the fact that the main purpose of 
the tariff revisions was to provide- relief to REA. Moreover, the matter 
of suspension for absence of initial Justification is solely within the 
discretion of the Board. 

Thirdly, the Board considered the impact of the tariff on the for- 
warders in terms of the rates and the priorities afforded express service, 
and finds tne forwarders have not made a prima facie showing of sufficient 
facts to Justify suspension on this ground. Finally, REA has always been 
considered to have a special relationship with the air carriers which per- 
mito the establishment of rates under the procedure followed here. Unlike 
the freight forwarders, REA lias never beer, regarded as a shipper in 
relation to the direct air carriers. 

The Board reaffirms its conclusions that the competitive impact of the 
interim proposal is not a basis for suspension in che present circumstances, 

a f^ h % BOard J haS considered , as it did in the prior order, the allegations 
of the forwarders as to alleged diversion resulting from rates and priority, 

2 / It should be noted that acceptance of the tariff does not purport to 

confer any additional authority on REA. 
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and finds no basis for reconsideration. It is further noted in this regard 
that the forwarders have not made any showing that the competitive rates 
against which they complain are prima facie unlawfully low. 

We also dismiss the contention that negotiated rates are precluded 
by law. The procedures between REA and the participating direct carriers 
for the offering of air express service have not been revised, and while 
the agreement between REA and the carriers contains revisions as to terms 
for the division of revenues, this fact provides no basis to suspend the 
proposed rates. 

Finally, the forwarders request in the alternative that, if the Board 
finds that its action is now legal, it condition any order allowing the 
interim tariff to remain in effect on an agreement being executed by the 
airlines whereby the air freight forwarders are accorded the same treat¬ 
ment under the Airlines Air Express Tariff as is now being accorded REA. 
This request for conditional approval raises new matters not previously 
proposed, and the Board will not attach such condition to this order. 

The Board cannot, by an ex parte condition, require the consummation 
of such an agreement, although the Board would consider any such agreement, 
if filed. Our action herein is without prejudice to a request that such 
issue be considered in pending investigations of REA's operations. 

Accordingly, pursuant to the provisions of the Federal Aviation Act 
of 1958, 

IT IS ORDERED THAT: 

1. The motion of the Air Freight Forwarders for expedited decision 
on its Petition requesting reconsideration of Order 70-9-98 is granted, 

2. The Petition of the Air Freight Forwarders Association for 
Reconsideration of Order 70-9-98 and its alternative request is hereby 
denied, and 

3« A copy of this order shall be served upon all parties in Dockets 
22387, 22544, and 22545. 

This order will be published in the Federal Register. 

By the Civil Aeronautics Board: 


HARRY J. ZINK 


Secretary 


(SEAL) 


1 
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Order 70-12-44 


UNITED STATES 07 AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 8th day of December, 1970 


Domestic Air Freight Rate 
Investigation 


Docket 22859 


ORDER INSTITUTING INVESTIGATION 

By this order, the Board is instituting an investigation of current air 
freight rates and charges between points within the 48 contiguous states and 
the District of Columbia, and between those points, on the one hand, and Alaska 
and Hawaii, on the other hand, for scheduled services of the trunkline, all¬ 
cargo, and local service air carriers. 

Today's domestic air freight rates have developed over the years chiefly 
from a series of tariff filings made by individual carriers. Since 1948, when 
the Board after an investigation (9 CAB 340) prescribed a mini—, rate level, 
modified several tines in subsequent decisions, only a limited number of 
investigations dealing with relatively narrow Issues have been conducted. 

The current rate structure consists of several types of rates, broadly 
divided between general and specific commodity rates. The current general 
ccnaodity rates vary according to direction, westbound and southbound rates 
being at higher levels in numerous markets than rates in the opposite direction. 
General commodity rates are typically quoted for shipments of the following 
minimum poundages: under 100, 100, 1,000, 2,000,and 3,000 and over. In a few 
markets rates are quoted also for higher weights. The highest rates per pound 
are for shipments under 100 pounds, with lower rates published for successively 
higher weight breaks." The differences among the rates at various weigh* 
breaks, also known as volte • spreads, permit consolidations by forwarders . 
These volume spreads vary by distance, the spreads being greatest for the 
longest hauls. 

A mi ni m u m charge per shipment assures carriers a minimum revenue for even 
the smallest shipment. The current minimum charge for shlpsmnte under general 
commodity rates typically is the charge for 50 pounds but not less than $10.00. 
Tor shipments at specific commodity rates, the minimal charge is typically the 
charge for 100 pounds but not less than $10.00. 
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Specific conmodity rates, which apply to named commodities, are normally 
lover than the general commodity rates and for the most part are applicable 
to eastbound and northbound traffic. They are typically published for 
more shipment weights than general commodity rates; however, specifics are not 
usually quoted for shipments below 100 pounds. Other rates applying to 
Individual commodities, but at premiums above general commodity rates, are 
so-called exception rates. These are quoted as percentages of the general 
commodity rates, 150 percent, 200 percent, etc. Relatively low general and 
specific commodity rates also exist for a fev markets for export and Import 
trcfflc. Until recently a number of carriers published sharply discounted 
rates for deferred service, Involving mandatory delayed deliveries. However, 
most carriers have now canceled their deferred rates. 

Other rates apply only to containerized shipments, involving varying 
discounts quoted for several sizes of containers. In addition to an allowance 
for the weight of the container Itself, nominal "unitization" discounts from 
both general and specific commodity rates are offered for traffic having 
densities of seven pounds or more per cubic foot. An additional discount cf 
33 l/3 percent Is typically offered on general commodity traffic having a 
density of over 7 pounds per cubic foot. 

In the past two years the airlines have filed higher rates and charges 
that have affected both the level and structure of their rates. The minimum 
charge per shipment for most carriers has been raised from $6.00 to $10.00, 
subject to investigation (Order 68-8-77)• Rates for larger shipments were 
raised by ccross-the-board increases as well as by Increases varying with 
size of shipment and length of haul. General and specific commodity rates 
were raised by 7*5 percent, effective July 27, 1969 , and subsequent dates, 
with a minimum increase of $1.00 per 100 pounds in specific commodity rates. 
Approximately a year later, the carriers effected rate increases between 
$1.00 and $ 1.50 per 100 pounds, depending upon distance, not exceed¬ 
ing 10 percent for general commodity rates, for shipments with a minimum 
weight of 100 pounds. Rates for smaller shipments were also increased and 
rates at the 1,000-pound weight break were raised for certain lengths of 
haul. Rates for shipments of 5,000 pounds and over were Increased by 
cancellation of general conmodity weight breaks for those weights. 

The air transportation of freight in scheduled service has for a number 
of years been expanding rapidly. The volume of freight transported in the 
domestic scheduled services of the trunk and all-cargo carriers, 14 million 
revenue ton-miles in 1946, increased to 1,813 million in 1969 , by almost 
130 fold. The increase from year to year for the 10-year period 1960-1969 
has averaged 17 percent. The Increase has been particularly sharp for the 
traffic carried in all-cargo aircraft, which now accounts for the bulk of 
the total domestic lume of air freight, 6l percent for the 12 months ended 
June 30, 1970. 




* 


\ 


a 



The structure aspect of the proceedings will involve, inter alia , such matters 
as appropriate discounts for specific commodity rates, distance taper, discoun 
•for weight (weight breaks) and density, and container unitization. In additioi 
it will consider such treatment to be given the number of pieces in a shipnent 
Docket 19797* Rule of substitution of other service for air trwngp^rtatlon. 


wixj. ne retried in the investigation instituted by this order. In the interest 
of reaching timely decision on other pending cargo rate matters, we intend that 
Docket 20398, Minimum charges per shipment of air fre ight. Docket 21474, In the 
matter of air freight rates on live animals and birds , and Docket 22157, 

Increased freight rates proposed by United Air Lines. Inc ., similarly be processed 
to final decision. However, the matters in issue in these three proceedings 
may prove to be very closely related to the issues involved in the general 
investigation and, therefore, we are including in this investigation the tariffs 
involved in such dockets. The rates herein set for investigation to and from 
Alaska and Hawaii will be only those involving the chief gateways: Anchorage, 
Fairbanks, Juneau, and Ketchikan for Alaska, and Hilo and Honolulu for 
Hawaii. Rates between Alaska and Hawaii will also be included in the investi¬ 
gation. — 
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The Board has under investigation in Docket 21866, Domestic Passenger-Fare 
Investigation , among other things, the matters of aircraft depreciation, leased 
aircraft, deferred federal income taxes, and rate of return. We intend that 
the principles decided on these matters in the foregoing proceeding will be 
applied in the instant investigation subject to contentions to the contrary. 

We would observe that meaningful study of air freight rates is hindered, 
if not precluded, by the lack of necessary factual data. Traffic, revenue, 
ar.d cost data are reported by the carriers essentially on a domestic system 
basis. Traffic data are limited to tons enplaned by station and system ton- 
miles carried. Data are not reported to the Board as to the kinds of commodities 
carried, the number of shipments, number of pieces, volume by weight breaks, etc- 
A breakout between traffic carried at general commodity rates and specific 
commodity rates is not available. 

/ 

Cost data are by and large limited to the over-ell operating costs of the 
all-cargo services and, without a good deal of the statistical data enumerated 
above, not much can be done by way of more detailed costing, for example, of 
handling small as compered with large shipments. We know that the various 
carriers maintain their own records in varying detail and that they have 
attempted some cost studies. However, these data and studies are not generally 
available throughout the industry and they are probably far from uniform as 
among the carriers. 

We would expect that, for the purposes of this investigation, current 
data on costs of service and on the characteristics and volumes of air 
freight traffic will be developed by the carriers prior to the hearings. This 
information might well be pre*pered on the basis of representative samples. The 
Board, however, also recognizes a continuing need for regularly reported 
statistics on air freight movements including origination and destination data 
and for data on costs of transporting and handling air freight. We shall -tiljze 
appropriate rulemaking procedures to establish necessary reports apart from this 
investigation. 

The Board will also expect the carriers to submit statistical studies in 
the course of the instant investigation indicating the experienced effects of 
rate changes upon the volume of traffic. Such studies are a prerequisite to 
an intelligent evaluation of the effect of rates on the movement of traffic. 

Accordingly, pursuant to the Federal Aviation Act of 1958, end 
particularly sections 204, 403, 404, and 1002 thereof, 

IT IS ORDERED THAT; 

1. An investigation is instituted to determine whether the rates, charges 
and/or provisions (other than (a) those rates, charges or provisions under 
investigation in Dockets 19797 and 19923, and/or (b) those provisions which are 
specifically excluded in Appendix A hereof), appearing in the tariffs, includinf 
subsequent revisions and reissues thereof, enumerated in Note 2 through Note 26 
of Appendix A to the extent they apply: 
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(a) between points in the 46 contiguous states, and between points In 
the 46 contiguous states and the District of Columbia, 

- or - 

(b) between points In the 46 contiguous states, or the District of 
Columbia, on the one hand, and Anchorage, Fairbanks, Ketchikan or 
Juneau, Alaska, on the other, 

- or - 

(c) between points in the 48 contiguous states, or the District of 
Columbia, or Anchorage, Fairbanks, Ketchikan or Juneau, Alaska, 
on the one hand, and Hilo or Honolulu, Hawaii, on the other, 

for or on behalf of the carriers shown In Note 1 of Appendix A, and rules, 
regulations, and practices affecting such rates, charges and/or provisions 
(other than (a) those rates, charges or provisions under investigation in 
Dockets 19797 and 19923, snd/or (b) those provisions which are specifically 
excluded in Appendix A hereof), are or j#ill be unjust, unreasonable, unjustly 
discriminatory, unduly preferential, unduly prejudicial, or otherwise unlawful, 
and if found to be unlawful, to determine and prescribe the lawful rates, 
charges and/or provisions and rules, regulations, or practices affecting such 
rates, charges and/or provisions; 

2. The investigation be assigned for hearing before an examiner or 
examiners of the Board at a^time and place hereafter to be designated; and 

3- A copy of this order will be served upon the carriers listed in 
Appendix A, Note 1, which are hereby made parties to this proceeding. 

This order will be published in the Federal Register. 

By the Civil Aeronautics Board: 


(SEAL) 


HARRY J. 'LiNK 
Secretary 
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Not* 1; 

Airlift International, Inc. 

Alaska Airlines, Inc. * 

Alleghany Airlines, Inc. 

American Airlines, Inc* ....*•**« 
Branlff Airways, Inc. ... 

Continental Air Lines, Inc. ....... 

Delta Air Lines, Inc. 

Eastern Air Lines, Inc. 

Frontier Airlines, Inc. .. • 

Hughes Air Corp. d/b/a Air West. 

Mohawk Airlines, Inc. 

National Airlines, Inc. . 

North Central Airlines, Inc. 

Northeast Airlines, Inc. ... . 

Northwest Airlines, Inc. Also operating 
as Northwest Orient Airlines . . . . • 
Ozark Air Lines, Inc. .......... 

Pan American World Airways, Inc. 

Piedmont Aviation, Inc. ......... 

Seaboard World Airlines, Inc. 

Southern Airways, Inc. 

Texas International Airlines, Inc. . . . 

The Flying Tiger Line Inc. 

Trans World Airlines, Inc.. * 

* United Air Lines, Inc. 

Western Air Lines, Inc. 

Wien Consolidated Airlines, Inc. 


Appendix A 
Page 1 of 5 


See Notes 

2, 3, 4, 5, .6, 0, 10, 11, 12, 13 
2, 4, 5 

2, 4, 10, 12, 13 

2, 3, 4, 5, 6, 8, 10, 11, 12, 13 
2, 4, 5, 6, 8, 10, 11, 12, 13, 14, 15 

2, 3, 4, 5, 6, 8, 10, 11, 12, 13, 16 

2, 3, 4, 5, 6, 7, 8, 10, li, 12, 13 

2, 4, 5, 6, 8, 10, 12, 13, 17 

2, 3, 4, 5, 10, 11, 18 

2, 4, 5, 10, 11, 12, 13 

2, 4, 9, 10, 11, 12, 13, 19 

2, 4, 5, 6, 10, 11, 12, 13 

2 , 4 

2, 4, 5, 10, 11, 12, 13 


2, 3, 4, 5, 6, 7, 8, 10, 12, 13 
2, 4, 5, 10, 11, 12, 13 
10, 11, 12, 13 
2, 4, 10, 12, 13, 21 

2, 3, 4, 5, 6, 22 

2, 4, 23 

2, 4, 7, 10, 11 

2, 3, 4, 5, 6, 8, 10, 11, 12, 13 

2, 3, 4, 5, 6, 7, 8, 10, 12, 13 

2, 3, 4, 5, 6, 7, 8, 10, 12, 0.3, 21^2^26. 

2, 3, 4, 5, 6, 7, 10, 11, 12, 13 

2, 4 


Note 2: 

Tariff C.A.B. No. 8 (Agent J. Aniello series) issued by Airline Tariff 
Publishers, Inc., Agent: 


All rates, charges and provisions except the provisions 
of Rule Nos. 12, 13, 14, 35 and 60. 
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Appendix A 
Page 2 of 5 


Wote 3: 

Tariff C.A.B. So* 26 (Agent J. Anlello aeries) Issued Iqr Airline Tariff 
Publishers, Inc., Agent; 

All rates, charges and provisions except the provisions of Rule Bo. 24. 
Mote b; 

Tariff C.A.B. So. 96 Issued by Airline Tariff Publishers, Inc., 

Agent: 

The provisions of Rule Nos. $0 and 5b 

Note 5: 

Tariff C.A.B. Bo. 115 issued by Airline Tariff Publishers, Inc., 

Agent: 

All rates, charges and provisions except the provisions of Rule Nos. 

13, lb, 18 and 20. 

Note 6: 

Tariff C.A.B. No. 131 Issued by Airline Tariff Publishers, Inc., 

Agent: 

All rates, charges and provisions except the provisions of 
Rule Nos. lb and 17* 

N ote 7» 

Tariff C.A.B. No. lbO Issued by Airline Tariff Publishers, Inc., 

Agent: 

All rates, charges and provisions, except Rule No. 65. 

Note 8: 

Tariff C.A.B. Bo. lbl Issued by Airline Tariff Publishers, Inc., 

Agent: 


All rates, charges and provisions except the provisions of Rule Nos. 
65 and 90. 







Appendix A 
P*£® 3 of 5 


Note 9: 

Tariff C.A.B. No. 130 issued by Airline Taxif* Publishers, Inc., 
Agent: 

All rates, charges and provisions. 


Note 10: 


Tariff C.A.B. No. 193 Issued by International Air Traffic Tariffs Cor?., 
Agent: 


The provisions of Rule Nos. 4(E) and 4(L)(l). 


Note 11: 

Tariff C.A.B. No. 331 Issued by International Air Traffic Tariffs 
Corp., Agent: 

All rates, charges and provisions. 


Note 12: 

Tariff C.A.B. No. 364 issued by International Air Traffic Tariffs 
Corp., Agent: 

All rates, charges and provisions except the provisions of 
Rale Nos. 45 and 30. 


Note 13: 

Tariff C.A.B. No. 400 issued by International Air Traffic Tariffs 
Corp., Agent: 

All rates, charges and provisions except the provisions of 
Rule No. 28. 

Note 14: 

Tariff C.A.B. No. 146 Issued by Braniff Airways, Inc.: 

All rates, charges and provisions. 
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Appendix A 
Page 4 of 5 


Note 15; 

» Tariff C.A.B. No. 169 issued by Branlff Airways, Inc.: 
All rates, charges and provisions. 


Note l6: 

Tariff C.A.B. No. 45 Issued by Continental Air Lines, Inc.: 
All rates, charges and provisions. 


Note 17: 

Tariff C.A.B. No. 287 issued by Eastern Air Lines, Inc.: 
All rates, charges and provisions. 

Note 18: 

Tariff C.A.B. No. 52 issued by Frontier Airlines, Inc.: 
All rates, charges and provisions. 

Note 19: 

Tariff C.A.B. No. 38 issued by Mohawk Airlines, Inc.: 
All rates, charges and provisions. 

Note 20: 

(intentionally not used) 

Note 21 : 

Tariff C.A.B. No. 23 issued by Piedmont Aviation, Inc.: 
All rates, charges and provisions. 


t 



/ 
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Appendix A 
Pe«e 5 of 5 


Note 22: 


Tariff C.A.B. No. 21 Issued by Seaboard World Airlines, Inc.: 
All rates, charges and provisions. 


Note 2! 


Tariff C.A.B. No. 30 Issued by Southern Airways, Inc.: 
All rates, charges and provisions. 


Note 24: 


Tariff C.A.B. No. 36 issued by United Air Lines, Inc.: 


Note 25: 


Tariff C.A.B. No. 164 Issued by Uttlted Air Lines, Inc.: 
All rates, charges and provisions. 


Note 26: 


Tariff C.A.B. No. 302 Issued by United Air Lines, Inc.: 


1 
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Order i'C-lL>i?'.> 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


'.utict Board 
i\: office ir. %6uk-r..rr.cn, D.C. 
o-i the k-riu iay of Dec:-::.her, 1970 






Docket £2368 


CONSOLIDATION OFJDE?. 


;«v- he?.-; :?iirl to coo.ccliij.te in the above-entitled 
proo-’e liny the c.-.-.vi: - attiicacicns: *ero Special Air Freijr.t Inc., 
Dcci et 2£o;.2; Aitfcerne Freight Corpcracion, Docket 227S9; Air-Land 
Freight Corsclin* -.ore, Ir.c.. Docket 22762; BCR-Air Freight Cc-trany, 

Inc., Docket £2c7;* : ’ Cii c-e Airfreight Corporation, Docket 22625; 

Dotettic Air Srrprtso, Ir.c., Docket 2260 kj £rr.ery Air Freight Corporation, 
Dccr.et Z xr'iC£ Aii* I*r^irr*u 9 Znc* . '*2 v S-^jo 

Syoteir., Ino., Docket 27"h*/; Icvo Ail IVeight .".orporatton, Docket 2273c: 

If of it By Air, Inc., Dock-t 227" o; PEA Eicpress, Inc., Docket 22777; 
Republic Airrr.cial Ir.c., locket 2281+3*-; Dhulman Air Freight, Inc., 

Docket 22799***; Southern Pacific Air Freight., Inc., Docket 22803; 
Surf-Air, Ino., Docket 22311; "ells Fargo Air Express, Ir.c., Docket 
22801; and WTC Air Freight, Docket 22776. 


* Sir.ce ches-. 


::licatior.;- sr.d actions to consolidate were not filed 


within the tine limits prescribed by Rule 37 of the Rules of Practice, 
they were acncr.tr.r.ied 'ey notions fer leave to file otherwise ui.sut.horisec 
.Iccurronts. The Board is of the cpinron that the notions establish poor 
cause. It will, therefore, accept the applications and notions tc con¬ 
solidate. 

** This applicant her, applied for approval!, under Section 215.3 of the 
Board's Economic Re,nidations, for a change of name from Express Air 
Freight, Ir.c., to C.ar.ta Fe Air freight Company. 

*** This applicsnt presently operates under the name of Shulmnn, Inc. 

By application filled with lhe Board it asks approval to operate under 
the corporate i.i-e Skulrz n Air Freight, Ine., as well as the trade names 
previously aut: nritou vy the Retard. 


ONLY COPY AVAILABLE 
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Upon ccnaideratioa erf the 'cottons, it is found that the consolidation 

ji the _£L>yv . ■ . '.■.'•’•-i ;_on.; would t*.* sonuijtent wic.Ii tin.* purees.- 

or ;his inv . ~r .ci. • • * 


* * * ■■ * - * *—- 
—■ _ . ... .. k L.+ . . 


A * •' t: * £ : . . r.. r-:.r oo ur.a they heresy are conaoli-iated 


i.Oi ne."ic.4 o._s. . . .-.-ere .-ilr Freight Inc., Docket 22802; 

A_i corn. ' cs r. -relict 22',;?; Air-Land Freight Consolidators, 

tnc ;» •-<- • - Company, Inc., Docket 223?5; Circle 

i.V; r:r,? k~ ■’ ir.v-rci; Air Express, Inc. , Docket 

t~ : ■-■ on, Docket 2277-5; Express Air Freight, 

Lr.o., Doo-c; Lekj: la tercet a.rgo Cystea, Inc., Docket 22799; Kovo Air- 

- ;r -5 Profit 3y Air, Inc., Docket 22796; 
nEA^ Fxpr-c.: r.epuciic AiruiCdal Inc., Docket 223^-3; 

oiiulii.an : .. -.re., Docksc 227?0; Southern Pacific Air Freight, 

Inc., rocket •- ur --.r. _;:c., Docket 22311, Wells Fargo Air Express, 

Anc * > Air Freight, Docket 22773. 

Ey the Civil Aeronautics Board; 


HARRY J. 21IX 


Secretary 


(SEAL) 


* The applicatior.3 :1L seek authority which is within the scope of 
the proceeding and cansciidat icn will fce conducive to the proper 
dispatch of the Board’s business u.nd to the ends of Justice ar.d will 
net unduly delay the proceeding. 


*. * 
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NOTICE DATED JANUARY 18, 1971 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


INVESTIGATION OF AIR EXPRESS RATES 
DOCKET 22387 


NOTICE TO ALL PARTIES: 

By a letter dated January 6, 1971, REA Express, Inc. (REA) has requested 
that the date for filing its exhibits involving the separation of surface and 
air expenses and its evidence as to the return on investment issues be post¬ 
poned by one month, i,.e., until March 15, 1971, and that rebuttal evidence as 
to these exhibits shall be due April 1, 1971. 

The Air Freight Forwarders Association (AFFA) and the air lines, in 
letters dated January 8, 1971 and January 15, 1971, respectively, oppose any 
postponement of the procedural dates. 

REA's major reason for its request is that its expert on surface trans¬ 
portation costs, Mr. Gerald W. Fauth, is ill with hepatitis and has been 
restricted by his doctor to working half-days for six to eight weeks. The 
reasons cited for postponing the date for filing of evidence on the return 
issues are that the issues are complex and that Mr. Altschul, the expert REA 
has retained, has other commitments. 

While REA has not requested any postponement of the hearing date, its 
proposed schedule, Involving the submission of rebuttal exhibits after the 
date now scheduled for hearing (March 23, 1971) would be prejudicial to the 
other parties, and probably necessitate delay of the hearing in any event. 

The examiner considers it necessary to recain the date for commencement of 
the hearing, and, therefore, cannot accept any revision of the procedural 
schedule which would require changing that date or impede the orderly progress 
of the hearing. 

On the other hand, in consideration of the complications caused by Mr. 
Fauth's illness, but not overlooking the resources otherwise available to a 
company as large as REA, the date for filing the affirmative exhibits and 
related testimony to be prepared by Mr. Fauth or under his supervision 
regarding the separation of air and surface expenses is hereby postponed until 
February 26, 1971; more specifically, the examiner and the other parties are 
to receive the said exhibits by that date. The rebuttal evidence and related 
testimony with respect to the said exhibits are to be received by the examiner 
and the other parties not later than March 19, 1971. 

The request for postponement of the evidence relating to the return issues 
is considered without merit and is hereby denied. 




Accordingly, the above request of REA for postponement of procedural 
dates is hereby denied except to the extent granted above with respect to 
the evidence and related testimony on the separation of surface and ait- 
expenses to be prepared by Hr. Fauth or under his supervision, and any 
evidence or testimony in rebuttal thereto. The procedural dates established 
at the prehearing conference continue to govern the submission of all other 
evidence. 


* * * 

By a separate letter dated January 15, 1971 the air lines call attention 
to certain omissions from the information responses filed by REA, in addition 
to the cost data material to be prepared by Mr. Fauth, and ask the examiner 
to direct REA to supply this information at the time direct exhibits are filed. 
Accordingly, the examiner hereby directs REA to submit by February 15, 1971, 
"the separate density of air and surface express shipments" (Appendix B to 
Prehearing Conference Report, item VI. A.) and "The relative amounts of ter¬ 
minal space assigned to surface and air express shipments" (Appendix B to 
Prehearing Conference Report, item VI. C.). 



Milton H. Shapiro 
Hearing Examiner 


January 18, 1971 
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La**/..) Cv,—;T 0.' APPEALS 

. Por tee second circuit 


REA EXPRESS, IXC., 


Petitioner, 


v. 


CIVIL AERONAUTICS BOARD, 

Respondent, 

airlines p.ea’icipatixg ix air impress 

SERVICE, and 

AIR r RiilGii. F0x*\ T A RD..XG AS S GC I ATI OX, 

Interveners. 


No. 35,474 


MOTION OP TEE CIVIL AERONAUTICS LO^RD 
TO DISMISS PEA'S PI7ITI0X P0~ R^’V'^P 

Ane ClVl1 Aeror - ai u=-^s Board, respondent herein, respectfully reeves 
the Court to dismiss the petition for review filed by REA Express, Inc. 
(SEA) on the ground that the only mature matter presented therein is moot 
by virtue of the issuance by the board of Order 71-2-33 on February 12, 
1971, reinstating for limited purposes the "Petition and Complaint" of 
REA. In support thereof, respondent respectfully shows the followinj: 

1* R2A ' 8 P eci t-°n in this case seeks review of: Board Order 

/0-7-1G9 (J.A. 115), which instituted an investigation of rates for air 
express service; Board order 70-7-110 (J.A. 123), which instituted a 
service Investigation and also dismissed a "Petition and Complaint" which 
Ra,. haa riled on April v, 1970 (J.A. 1); and Board Order 7G-C-43, which 
denies nEA's petition for reconsideration of the e-r^ie** t-'/ - , . 
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very grouna services 


ovide air crans 


ares ana charges for air express 


iled jointly by REA and the carriers while the divisions of 
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tariffs in the same manner as 


course, ar.y new agreement finally reached by the parties would still have 
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e very broad reform and 1c; 


was 




281(a) 


basis -or the tv/o comr.hensive investigations oresently before the 

1 / 

Board. 

3. The investigation initiated by Order 7C-7-1C9 was instituted 
for tha purpose of determining whether the rates for air express service 
filed by SEA and the participating carriers are, or will ba, unlawful, 
and if found to be unlawful, to deremine and prescribe tha lawful 
rates. The scope of that ir.vrscitation includes tha reasonableness of 
the divisions of rates and charges between SEA and the carriers. 
Simultaneously with the institution of this investigation, the Board, 

by Order 70-7-110, instituted a second investigation, termed the Zuvrtss 
Service Investigation (J.A. 125). The purpose of the second investigation 
was to explore the future role of express or priority cargo service in air 
transportation and was meant to be a broad review of many of the matters al¬ 
leged by REA in its various pleadings. In denying RZA's petition for re¬ 
consideration of the two orders instituting these investigations and in 
refusing to reinstate the Petition and Complaint of April 9, 1970, the 
Board made it clear that it took this action because the investigations 
encompass in broader scope the matters raised by REA in its "Petition 
and Complaint" (J.A. 194). 

4. By its action in this Court REA has challenged the lawfulness 

of the Board's dismissal of its "Petition and Complaint" before the Board. 


y This very -riel _r.d simp.- 
clud.d herein to suggest o eee Co. 
the Buara in the two invar ai „aa Lena 
trie "JiTwow 11 ircc low*.*. ■ uincro t**«~ w 


analysis of air express service is in- 
rc the myriad problems presently before 
. ThvSc proo.ems are not ir.volvaa in 
.art. d-a note 3 ir.frn. 
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Pursuant to nu.e oC(b; or che federal Rules of Appellate Procacura, Rg;. 
cer-i^ied tee issue it. tr.is case zo bo as follows: 

.-.as -z reversie-e error -or che Civil Aeronautics board 
r° d-stiios too Patizior. ana Complaint of REA Express, Inc., 
m Docnee 22C> W ?" (nCA letter of November 30, 1S70.) 

o. REA rt-ed its brief in this Court on January 20, 1971. Prom 
tnat bract it now oecomes clear for the first time that the gravamen 
of its petition is a contention that should the Board ultimately direct 
an adjustment ot civisions of joint rates, pursuant to Section 1002(h) 
of the federal Aviation Act of 1S5S (49 U.S.C. 1432(h)), it will be un¬ 
able to make suc.i an adjustment retroactive to the date of RZA's dismissed 
complaint. Since Section 1002(h) provides that the Board's power to re- 

.quire the adjustment of divisions cannot antedate "the date of filing the 

• 

complaint or entry of order of investigation . . rza stresses that the 
practical effect of the Board's dismissal of its "Petition and Complaint" 
and the subsequent institution of the investigations is to deprive it of 
«n opportunity rcr an adjustment of the divisions for this interim period 
betv/een the filing of the complaint (April 9, 1970) and the date of the 
institution or the investigations (July 23, 1970)(Pet. 3r., 13, 15). 

3. Xow th*t RZA has articulated its true grievance, the Board has 
ta.cen steps to errord the relief requested without the necessity of further 
litigation. By Order 71-2-33, dated February.12, 1971 (annexed hereto as 
.-.ppendix A), me -oard has reinstated the "Petition and Complaint" of RCA 
ror rue so-e purpose of preserving for Board determination the possibility 
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of a retroactive roadjusc-e.it or the fare divisions from April 9, 1970. 
Revival of the dismissca complaint allows the Heard to provide SEA a 
retroactive readjustment of joint fare divisions back to April 9, 1970, 
the date of the filing of the SIA "Petition and Complaint," should the 
Board otherwise determine in the pending investigation (l) that it has 
the power to determine the divisions between SEA and the carriers, 

(2) tk.wt —.. ..as .r.e power to eompe. a retroactive readjustment or such 
d„v:.s-o..3, utc (2) sue., act_cn wotma ae "just, reasonable, ar.a 

equitable" (Section 1002(h) of the Act (45 U.S.C. 1482(h)). Thus, inso¬ 
far as the dismissal of REA's "Petition and Complaint" alone would have 

prevented the Board from giving relief to RZA back to April 9, 1970, the 

2 / 

Board has remedied the situation by the issuance of Order 71-2-6S. 

Of course, ar.y determination made by the Board to grant or withhold such* 

relief in the pending investigations will be subject to judicial scrutiny 

under Section 1005 of the Act (49 U.S.C. 1435). 

7. Since the Board has given RZA the relief it is seeking from the 

Court, no purpose is served by further consideration of its petition for 

3/ 

review. The petition for review is moot. The necessity for further 


2/ The Board seated in the order of reinstatement that it was not 
necessary to consider whether the dismissal of the "Petition and Complain 
would, as a matter of law, toreclcsc the possibility of retroactive rciie 
from the date of filing (Appendix A, p. 1). 

3/ REA 1 s contention (Pet. Br., 16-la) concerning the supposed in¬ 
adequacy of the Boarc's investigation of air express rates amounts to no 
more than a repetition of its argument that it is unable to get relief 

(footnote continued) 


Hi ri 
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proceedings has nassed t 
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H1I2RE703E respondeat respectfully requests che Court to 
the petition for review without costs to either party. 

Respectfully submitted. 


it. iw-rttey Joans on 
General Counsel 
C-vil Aeronautics Board 


Dated: 


i.m : 


Gregory 


^_ 

a. aovencon 


Attorney 

Department of Justice 


\ 


$ 


r 
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UN [ iEP STATES OF AMERICA 
CIVIL .. .ili . .TICS BOARD 
WASHINGION, U. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. 

on the 12th day of February, 1971 


PETITION AND COMPLAINT OF 
REA EXPRESS, INC. 


Docket 22096 


Revisions in air express rates and 
charges proposed by 

PvAI It .’AY T ” pnr..« S AC ENG Y, INCC..'T. .AY YD 

AND PARTICIPATING AIR CARRIERS 


Docket 22387 


ORDER 


By Orders 70-7-109 and 70-7-110, dated July 23, 1970 and Order 
70-8-48, dated August 13^ 1970, the Board, Inter alia dismissed the 
Petition and Complaint of REA Express, Inc. in Docket 22096 and denied 
it reconsideration of such action. The investigations in Dockets 22387 
and 22388 ( Express Service In^csUcation ) encompass in broader scope the 
matters raised by REA in its 'Petition and Complaint"in Docket 22096. In 
our view the thrust of that Petition and Complaint"is for broad reform 
and long-range relief relating to the existing air express agreement. 
That reform and relief are clearly the subject of the wide ranging in¬ 
vestigations in Dockets 22387 and 22388, and do not require separate 
consideration solely on REA's terms. 


REA lias petitioned the United States Court of Appeals for the 
Second Circuit for review of the aforementioned Board Orders, In the 
brief filed by REA with the Court, however, a new issue has been raised 
by REA which had not previously been presented to or considered by the 
Board. KUA asserts that under Sect;on 1002(h) of the Act (49 U.S.C. 
1482(h)) the legal effect of dismissing its Petition and Complaint"and 
instituting the investigation was ro make July 23, 1970, when the investi- 
gation was instituted, the earliest date on which a new retroactive 
division oi fares coulu he made effective, instead of April 9, 1970, when 
REA s "Petition and Complaint" was filed. 


In tlie present contest it 
sidur whether tae di.-,'-i. s . I of 
a matter of 'aw, foreclose Lite 
i ti i»: i :; a- .. . . ■ ' 

w»i%* PKittw'l l* l\l 1 . Si’ll Wl’Cl* U w i’w vi 


is not necessary for the Board to con- 
the "Petition and Complaint" would, as 
possibility of retroactive relief from 

* '' e.i at was u i sMtlsse J because 
n.v . to .mosti ations we ordered. The 
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Board had no intention of prejudicing REA's position regarding retro¬ 
active relief. Had cuch issue been previously presented to the Board, w 
would have taken our present action at that time. 

For these reasons, without prejudging the issues presently under 
consideration in the rate investigation, we think it appropriate to 
reinstate the "Petition and Complaint"of RCA in hockei 22096 for the 
limited purpose of preserving the Board's legal option to grant relief 
retroactive to the filing date thereof, April 9, 1970. In addition, 
we shall consolidate this limited reinstatement with the investigation 
in Docket 22387. We take no position here on the need for such relief 
or on the Board s power to grant such relief in the case as presently 
constituted, it is our intention only to preserve such legal option 
should to ovorrtsc such under proper circumstances 

The present action of the Board will modify an order presently 
before the Lnited States court of Appeals for the Second Circuit on 
petition for review. We shall, therefore, condition the present action 
to make it subject to any necessary permission of the Court 

Accordingly, pursuant to the provisions of the Federal Aviation 
Act of 1958, and particularly Sections 204, 1001, 1002 and 1005 thereof, 

IT IS ORDERED THAT; 

1. The Petition anu Complaint of REA Express, Inc., in Docket 
22096 be and hereby is reinstated solely for the purpose of preserving 
the data of filing subject to such approval as may be deemed necessary 
by the United States Court of Appeals for the Second Circuit; 

2. Such limited reinstatement of the Petition and Complaint be and 
hereby is consolidated into the investigation in Docket 22387; and 

3. For all other purposes, the Petition and Complaint of REA 
remains finally denied. 

By the Civil Aeronautics Board; 


harry 

Secretary 


U’fAT ^ 
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II 

U.flT. ) STATES C*: 

i o.1 the rr. .co 


.7 0? APPEALS 

3 CIRCUIT 


REA EXPRESS, INC., 


Petitioner, 


v. 


civil aeronautics r?A'in, 

Respondent, 

AIRLINES P/.RTICIPATIUG I’.l AIR /.TP.^SS 

b>M»V f Oil** 

AIR FREIGHT FO-',?AATITI. 

Intervenora. 


Ilo. 35,474 


CF. EXIT I CATE OF SERVICE y . 

Yu-L^ 

1 hereby certify that I have, this uay, served by nail, a/liation of 
the Civil Aeronautics board to Dittnisc REA 1 a Petition for Review on the 
following: 


Arthur M. Wlschart, Lsq. 
219 Z-.;t 42nd jtraet 
Maw York, New fork 10017 


Ru3cell S. Romhard, Ena. 
Mr.cl.cay, Lynch, Cernhard £ Cre"^ 
1625 K Street, II...’. 

Washington, O.C. 2CC06 


I.ouls P. llaffer, r .‘sa. 

1720 ."Jiede Island Avenue, il.W. 
Washington, D.C. 20036 


V 

Wsirrcn L. i.'h.*rf.van 

Associate General Counsel 
Litigation and Research 


natedt . :. 
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ORDER DISMISSING PETITION FOR 
REVIEW FOR MOOTNESS 

7 VI $m 3A7H 

UNITED STATES COURT OF APPEALS 


Second Circuit 


At a Stated Term of the United State* Court of Appeal*, in and for the Second 
Circuit, held at the United State* Court House, in the City of New York, on the 
flftMath day of Mmli , one thousand nine hundred 


and 


Km ixpress, line.. 

Petitioner, 

v. 

Civil Aeronautics BmH« 

Respondeat, 

Air Freight ForverAen Association, 
Participating Airlines, 

_ Interrenore. 


It is hereby ordered that the motion made herein by counsel for the respondent 


totokgVflrtyiAiiirii 


be 


and it hereby is gran 





A. MHKL FUSARO 


Clerk 
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BEFORE THE 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


------ ) 

Investigation of Air Express Rates ) 


Docket 22387 


a 


MOTION OF REA EXPRESS TO 
INCLUDE PRIORITY STUDY 

REA Express, Inc. hereby moves the Examiner to 
order that the participating airlines in this proceeding 
submit for the record in this case the priority study which 
the airlines have been directed to perform in the Expre ss 

Service Investigation, Docket 22388. 

A key element in the airline Air Express cost 
exhibits presented in this proceeding by both the Bureau of 
Economics and the participating carriers is the priority 
weighting attached to Air Express. The question of the 
practical application of priority to Air Express traffic 
thus has considerable importance for the record in this case 
In the Express Service Investigation, Docket 22388 
the airlines will supply the following information for six 
trunk carriers and six local service carriers: 
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"For the fourth (4th) week in March 1971 the 
total number of scheduled passenger flights 
(by departure time and city-pair for each 24- 
hour day period) which departed without 
capacity to carry cargo in addition to that 
on board the aircraft." 

This study should also be made a part of the record in this 
proceeding for the purpose of evaluating the priority 

m- 

feature of Air Express to which such great importance has 
been assigned by the airlines and the Bureau. Since the 
study is already being performed by the airlines in Docket 
22388 it will require scant additional effort for the carriers 
to present the results and a sponsoring witness in this pro¬ 
ceeding. No substantial delay should result from inclusion 
of the study in this case because the survey is planned for 
the week of March 22. At most, it may be necessary to set 
an additional few hours of hearing after the close of the 
hearing on the rest of the evidence in this case. This need 
not result in any delay in the procedural dates for hearing 
and briefing. 

For the reasons stated above, REA Express, Inc. 
respectfully requests that the Examiner order the participating 
airlines to present the results of the priority study being 
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performed in Docket 22388, together with a sponsoring 
witness, for the record in this proceeding. 

Respectfully submitted, 


LEIBMAN, WILLIAMS, BENNETT, 
BAIRD AND MINOW 


By 



Elroy H. Wolff 



Attorneys for REA Express, Inc. 


Of Counsel: 


John J. C. Martin, Esq. 
REA Express, Inc. 

219 East 42nd Street 
New York, New York 10017 


CERTIFICATE OF SERVICE 


I hereby 
mail a copy of the 
this proceeding. 


certify that I have this day served by 
foregoing Motion upon all parties to 


/ 




/ 


/JA -■■/ 


/ 


/Elroy-H. Wolff 


March 22, 1971 
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Appendix G 
Pa<je 2 of 17 


COMPARISON OF PROPOSED TARIFF IN TOP 
15 MARKETS WITH COMPETITIVE RATES 


or. i Carrier 


DTT-NYC 
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CHI-PHL 
578 Mi. 


CHI-NYC 
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NYC-ATL 
760 Mi. 


MSP-NYC 
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■ . . L. r) 

(AA) 

(AA) 

(AA) 

OiW) 

(AA) 


■ ::-.d 







Six 

'".iers 2/ 

15.13 

15.44 

15.72-/ 

15.42 

15.02 


Forwarder 

12.70 

12.00 

12.70 

12.70 

12.70 



20.65 

20.50 

17.85 

17.60 

2 0.23 


(Carrier) 

(AA) 

(AA) 

(AA) 

(NW) 

(AA) 

• 
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COMPARISON OS PROPOSED TARIFF IN TOP 
15 MARKETS WITH COMPETITIVE RATES 


Direction & Carrier 


DTT-NYC 
508 Mi. 


CHI-PHL 
•5 78 Mi. 


CHI-NYC 
740 Mi. 


NYC-ATL 
760 Mi. 


MSP-HYC 
1023 Mi. 


^ 0 Pound Shipment 


Air Express (Both Directions) 


Suspended Tariff 

$10.72 

$10.72 

$10.72 

'$10.72 

$10.72 

Interim Tariff 

8.68 

8.68 

8.68 

8.68 

8.83 

Proposed Cost 

Tariff 1/ 

9.79 

10.03 

10.03 

10.15 

10.37 

F,astbound 






Average: Six 
Forwarders 2/ 

16.02—^ 

14.89 

15.14 

15.14 

16.07 y 

Lowest Forwarder 

12.70 

12.70 

12.70 

12.70 

12.70 

Airlines 5/ 

19.75 

19.10 

20.60 

18.85 

19.50 

(Carriers) 

(AA) 

(UA) 

(AA) 

(EA) 

(NW) 


Westbound 


Forwarders 2 / 

15.58 

14.89 

15.02 

15.02 

15.78 

Ave 

Lowest Forwarder 

w 

12.70 

12.70 

12.70 

12.70 

12.70 

'aide 

Airlines 5/ 

19.75 

19.10 

20.60 

18.85 

19.50 


(Carrier) 

• 

(AA) 

(UA) 

(AA) 

(EA) 

(NW) 

f 






_ ■> 
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OF L-ROPOSKD TARIFF IN TOP 
■ S V.iFIi COMPETITIVE PATHS 


"> / 

i. : 3 3 Mi. 


NYC-DAL 
1384 Mi. 


CIl I-IjAX 

.1746 Mi. 






NYC-LAX 
2474 Mi. 


NYC- 

2 :;r, 


SFO 

ML. 


■ I (n~u:i Directions) 


*. . t r i. i n 

sin.72 

$10.72 

$10.72 

$10.72 

$10.72 

i r.. *. 

9.34 

9.95 

10.^2 

10.72 

10. 1 i. 

i/ 

10.50 

10.84 

11.19 

12.01 

12 .24 

: ;’i:< 

2/ 

16. 02— 7 

15.78 

14.98 

15.29 

13 . 3 

rdor 

12.70 

12.70 

12.70 

12.70 

12.70 

-Vi.. L. V 

19.73 

22.93- 

2 3.65 

32.38 

34 . j3 

. ’ ti riors) 

(EA) 

(AA) 

(AA) 

(AA) 

(AA) 

*■ ,, .;nd 






Six 

•• rdors 2/ 

15.9 3— 7 

15.55 

14.99 

15.13 

15.27 


12.70 

12.70 

12.70 

12.70 

12.70 

•"•Mr lines 5/ 

19.73 

22.93 

23.65 

32.33 

34. i' 

( irriors) 

(EA) 

(AA) 

(AA) 

(AA) 

) AA) 
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COMPARISON OP PROPOSED TARIFF IN TOP 
15 MARKETS WITH COMPETITIVE RATES 


Direction & Carrier 

NYC-BOS 

186 Mi. 

NYC-WAS 

228 Mi. 

CHI-DTT 

235 Mi. 

CHI-MSP 

350 Mi. 

25 Pound Shipment 

Afr Express (Both 

Suspended Tariff 

Directions) 

$11.52 $11.52 

$11.52 

$12.01 

Interim Tariff 

8.68 

8.68 

8.68 

8.83 

Proposed Cost 

Tariff 1/ 

12.36 

12.36 

12.36 

12.95 

Eastbound 

Average: Six 

Forwarders 2/ 

17.79 

4/ 

20.30 

18.03 

4/ 

18.90 

Lowest Forwarder 

14.94 

17.63 

14.94 

17.45 

Airlines 5/ 

20.65 

20.50 

17.85 

17.60 

(Carrier) 

(AA) 

(AA) 

(AA) 

(NW) 

Westbound 

Average: Six 

Forwarders 2/ 

17.91 

18.59 

4/ 

18.40" 

18.03 

Lowest Forwarder 

14.94 

16.22 

14.94 

14.94 

Airlines 5/ 

20.65 

20.50 

17.85 

17.60 

(Carrier 

(AA) 

(AA) 

(AA) 

(NW) 


> 



NYC-CLE 
424 Ml. 

$ 12.01 

8.83 

12.95 


18.06 

15.22 

20.25 

(AA) 

17.94 

15.22 

20.25 

(AA) 











• 
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i x C 

of L7 

♦ 

COMPARISON or PRO? 

OSED TARIFF 

IN TOP 


» 

t 

15 MARKETS WITH 

COMPETITIVE 

RATES 




Di'T-NYC 

CHI-PHL 

CHI-NYC 

NYC-ATL 

MSP-NYC 

Direction & Carrier 

508 Mi. 

678 Mi. 

740 Mi. 

760 Mi. 

1023 Mi. 

25 Pound Shipment 






Air Express (Both 

Directions) 





Suspended Tariff 

$12.25 

$12.75 

$12.75 

$13.06 

$13.56 

Interim Tariff 

9.65 

11.28 

11.28 

11.59 

12.71 

Proposed Cost 

Tariff 1/ 

13.24 

13.81 

13.81 

14.10 

14.69 

Eastbound 






Average: Six 
Forwarders 2/ 

19.09- 7 

19.49 

18.78 

18.75 

rrl 

CO 

• 

O 

Cvj 

Lowest Forwarder 

15.22 

15.47 

15.47 

15.22 

16.15 

Airlines 5/ 

19.75 

19.10 

20.60 

18.85 

19.50 

(Carriers) 

(AA) 

(UA) 

(AA) 

(EA) 

(MW) 

Westbound 






Average: Six 
forwarders 2/ 

18.54 

18.49 • 

18.58 

18.72 

19.89 

Lowest Forwarder 

15.22 

15.47 

15.47 

15.59 

1C. 15 

Airlines 5/ 

19.75 

19.10 

2 C 60 

18.85 

19.50 t 

(Carrier) 

(AA) 

(UA) 

(AA) 

(EA) 

(MW) 

2 



COMPARISON OF PROPOSED TARIFF IN TOP 
15 MARKETS WITH COMPETITIVE RATES 




Direction & Carriers 

NYC-MIA-/ 
1093 Mi. 

NYC-DAL 
1384 Mi. 

CHI-LAX 
1746 Mi. 

NYC-LAX 
2474 Mi. 

NYC-SFi 

2JS37_M 

>5 Pound Shipments 


• 




Air Express (Both 

Directions) 


• 



Suspended Tariff 

$13.87 . 

$14.86 

$15.97 

$18.56 

$19.11 

Interim Tariff 

13.58 

14.60 

15.97 

18.56 

19.11 

Proposed Cost 

Tariff 1/ 

14.98 

15.86 

16.72 

18.77 

19.35 

Eastbound 






Average: Six 
Forwarders 2/ 

20 .71—^ 

20.59 

19.79 

21.36 

21.74 

Lowest Forwarder 

16.32 

16.32 - 

16.64 

17.29 

17.45 

/ 

Airlines 5/ 

19.73 

22.93 

23.65 

32.38 

34.35 

(Carriers) 

(EA) 

(AA) 

(AA) 

(AA) 

(AA) 

Westbound 






Average : Six 

Forwarders 2/ 

2 0.7 3 —^ 

20.96 

20.85 

22.36 

22.80 

Lov/est Forwarder 

16.15 

16.97 

17.45 

18.43 

18.64 

Airlines 5/ 

19.73 

22.93 

23.65 

32.38 

34. 33 

(Carriers) 

(EA) 

(AA) 

(AA) 

(AA) 

(AA) 
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COUPARISON OF PROPOSED TARIFF 
15 MARKETS WITH COMPETITIVE 


IN TOP 
RATES 


Direction & Carrier 

NYC-BOS 

186 Mi. 

NYC-WAS 

223 Mi. 

CHI-DTT 

235 Mi. 

CHI-MSP 
350 Mi. 

NYC-CLE 
424 Mi. 

50 Pound Shipment 






Air Express (Doth 
Suspended Tariff 

Interim Tariff 

Directions) 

$14.47 

8.68 

$14.47 

8.68 

$14.47 

8.68 

$15.48 

11.33 

$15.48 

11. 33 

Proposed Cost 

Tariff 1/ 

14.51 

14.51 

14.51 

15.67 

15.67 

Eastbound 

Average: Six 
Forwarders 2/ 

Lowest Forwarder 

20.58 

17.26 

22.94-/ 

19.60 

20.54 

17.26 

21.32—/ 

19.30 

21.17 

18.02 

Airlines 5/ 

(Carrier) 

20.65 

(AA) 

20.50 

(AA) 

17.85 

(AA) 

17.60 

(NW) 

20.25 

(AA) 

Westbound 






Average: Six 
Forwarders 2/ 

20.70 

21.01 

20.91—^ 

20.54 

21.22 

Lowest Forwarder 

17.26 

18.68 

17.26 

17.26 

18.02 

Airlines 5/ 

(Carrier) 

20.65 

(AA) 

20.50 

(AA) 

17.85 

(AA) 

17.60 

(NW) 

20.25 

(AA) 




r 
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COMPARISON OF PROPOSED TARIFF IN TOP 
15 MARKETS WITH COMPETITIVE RATES 


Direction & Carrier 


DTT-NYC 
508 Mi. 


CHI-PHL 
578 Mi. 


CHI-NYC 
740 Mi. 


NYC-ATL 
760 Mi. 


102 3 M 


Pound Shipment 


Air Express (Both Directions) 


Suspended Tariff 

$15.98 

$16.99 

$18.99 

$17.62 

$18.63 

Interim Tariff 

13.17 

16.28 

16.28 ■ 

17.10 

18.26 

Proposed Cost 

Tariff 1/ 

16.25 

17.42 

17.42 

18.00 

19.16 

Eastbound 






Average: Six 
Forwarders 2/ 

22.21—^ 

22.58 

22.94 

22.86 

2 5.58 — 

Lowest Forwarder 

18.02 

18.68 

18.68 

18.02 

20.50 

Airlines 5/ 

19.75 

19.10 

20.60 

18.85 

19.50 

(Carriers) 

(AA) 

(UA) 

(AA) 

(EA) 

(NW) 

Westbound 






Average: Six 
Forwarders 2/ 

21.61 

22.41 

22.61 

22.97 

25.14 

Lowest Forwarder 

18.02 

18.68 

18.68 

18.99 

20.50 

Airlines 5/ 

19.75 

19.10 

20.60 

18.85 

19.50 

(Carrier) 

(AA) 

(UA) 

(AA) 

(EA) 

(NW) 


r-*‘ O 
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COMPARISON OF PROPOSED TARIFF IN TOP 
15 MARKETS WITH COMPETITIVE RATES 



NYC-MIA-^ 

NYC-DAL 

CHI-LAX 

NYC-LAX 

Direction & Carriers 

1093 Mi. 

1334 Mi. 

1746 Mi. 

2474 Mi. 


50 pound Shipments 



Air Express (Both 

Directions) 





Suspended Tariff 

$19.27 

$21.29 

$23 .0 

$27.52 


Interim Tariff 

19.07 

20.96 

23.40 

27.67 


Proposed Cost 

Tariff 1/ 

19.75 

21.49 

23.24 

27.30 


Fastbound 






Average: Six 

Forwarders 2/ 

26.2 8—^ 

26.57 

25.87 

29.44 


Lowest Forwarder 

20.95 

20.95 

21.79 

23.53 


Airlines 5/ 

19.73 

22.93 

23.65 

32.38 


(Carriers) 

(EA) 

(AA) 

(AA) 

(AA) 


Westbound 






Average: Six 

Forwarders 2/ 

26.56—^ 

28.02 

28.60 

32.38 


Lowest Forwarder 

20.50 

22.68 

23.97 

26.81 

% 

Airlines 5/ 

19.73 

22.93 

23.65 

32.38 

A 

(Carriers) 

(EA) 

(AA) 

(AA) 

(AA) 


KYC-SFO 
2 537_Mi_. 


38.71 

29.20 

28.48 


30.17 

23.97 

34.35 

(AA) 


33.44 

28.74 

34. 25 

(AA) 
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COMPARISON 0*■’ ^qqo/v— 

:-IARK£:ts WI ™ C0:1pETIWE F ^ E f P 


5^£2 £tlon & Carrier 
li£-Po und Shipm ent 


nvc-bos 

186 Mi. 


NYC-WAS 
228 Hi. 


CHI-DTT 
235 Mi. 


CHI-MSP 
350 Mi. 


--- - A 

Suspended Tariff 

^iterim Tariff 

Proposed Cost 
Tariff y 

^astbound 

average: six 

f orwarders 2/ 

' 0Wes t Forwarder 

j j-rlines 5 / 
Carrier) 

£ gst bound 

garage: six 
|| : -~£j ^g_rders 2 / 

* ****** Forwarder 


$15.32 

10.98 

$15.32 

10.98 

$15.32 

10.98 

$18.38 

16.85 

$18.38 

16.85 

22.23 

22.23 

22.23 

24.56 

24.56 

23.46 

21.00 

25.901/ 

23.69 

23.42 

19.50 

24.561/ 

23.20 

24.50 

22.00 

20.65 

(AA) 

20.50 

(AA) 

17.85 

(AA) 

17.60 

(NW) 

20.25 

(AA) 


23.59 


23.85 


24.21—/ 


[» 


1 
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COMPARISON OF PROPOSED TARIFF IN TOP 
15 MARKETS WITH COMPETITIVE RATES 


Direction & Carrier 

DTT-NYC 

508 Mi. 

CHI-PHL 
•57 8 Mi. 

CHI-NYC 
740 Mi. 

NYC-ATL 
760 Mi. 

MSP-NYC 
1023 Mi. 

Ton Pound Shipment 






Air Express (Both 
Suspended Tariff 
Interim Tariff 

Directions) 

$19.40 

$19.40 

$21.95 

23.74 

$21.95 

23.74 

$22.97 

25.53 

$27.06 

29.61 

Proposed Cost 

Tariff 1/ 

25.72 

28.04 

28.04 

29.21 

31.54 

Eastbound 






Average: Six 
Forwarders 2/ 

Lov/est Forwarder 

4/ 

26.42— 

23.15 

27.26 

24.50 

27.71 

* 24.65 

27.51 

23.15 

33.25- / 

29.00 

Airlines 5/ 

(Carriers) 

19.75 

(AA) 

20.20 

(UA) 

22.60 

(AA) 

21.16 

(EA) 

25.96 

(NW) 

Westbound 






Average: Six 

5 . Forwarders 2/ * 

Lowest Forwarder 

25.32 

20.50 

27.26 

24.50 

27.66 

23.00 

27.85 

25.40 

32.24 

27.00 

Airlines 5/ 

0 (Carrier) 

19.75 

(AA) 

20.20 

(UA) 

22.60 

(AA) 

21.16 

(EA) 

25.96 

(NW) 
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COMPARISON OF PROPOSED TARIFF 
15 MARKETS WITH COMPETITIVE 

I 


IN TOP 
RATES 


NYC-MIA- 7 NYC-DAL 
Direction s> Carriers 1093 Mi. 1334 Mi. 


CHI-LAX 
1746 Hi. 


NYC-LAX NYC-SFQ 
24 74 M l. 2537 Mi 


t 10 Pound Shipments 




Air Express (Doth Directions) 


Suspended Tariff 

$28.58 

$32.67 

$35.74 

$44.92 

$47.48 

Interim Tariff 

31.65 

36.09 

39.26 

47.17 

49.28 

Proposed Cost 

Tariff 1/ 

32.69 

36.18 

39.68 

47.87 

50.15 

Eastbound 






Average: Six 
Forwarders 2/ 

3 5.2 6 — 7 

34.42 

33.97 

41.09 

42.73 

Lowest Forwarder 

28.95 

30.00 

29.00 

36.30 

37.35 

Airlines 5/ 

19.73 

26.60 

27.06 

35.47 

36.77 

(Carriers) 

(EA) 

(AA) 

(AA) 

(AA) 

(AA) 

Westbound 






Average: Six 
Forwarders 2/ 

35.30— 7 

37.95 

39.75 

47.46 

49.62 

Lowest Forwarder 

29.00 

34.25 

33.00 

39.00 

40.00 

Airlines 5/ 

26.39 

30.64 

31.53 

41.41 

43.01 

(Carriers) 

(EA) 

(AA) 

(AA) 

(AA) 

(AA) 
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AIR EXPRESS TAX SURCHARGES INCLUDED 
PROPOSED COST TARIFF 


Amount of Surcharge to be Added 
to Equal Air Cargo Transportation Tax 






5 

10 


25 


50 

100 

Scale 

2 

Cnarge 

Surcharge 

$ 

8.80 

.18 

$ 9.25 
.19 

$ 

12.11 

.25 

$ 

14.21 

.30 

$21.77 

.46 



Total 

$ 

8.98 

$ 9.44 

$ 

12.36 

$ 

14.51 

$ 22.23 

Scale 

4 

Charge 

Surcharge 

$ 

8.91 

.19 

$ 9.48 
.20 

$ 

12.68 

.27 

$ 

15.35 

.32 

$ 24.05 
.51 


J 

Total 

$ 

9.10 

$ 9.68 

$ 

12.95 

$ 

15.67 

$ 24.56 

Scale 

5 

Charge 

Surcharge 

$ 

8.97 

.19 

$ 9.59 
.20 

$ 

12.97 

.27 

$ 

15.92 

.33 

$ 25.19 
.53 



Total 

$ 

9.16 

$ 9.79 

$ 

13.24 

$ 

16.25 

$ 25.72 

Scale 

7 

Charge 

Surcharge 

Total 

$ 

9.08 

.19 

$ 9.82 
.21 

$ 

13.53 

.28 

$• 

17.06 

.36 

$ 27.46 
.58 



$ 

9.27 

$10.03 

$ 

13.81 

$ 

17.42 

$ 28.04 

Scale 

8 

Charge 

Surcharge 

$ 

9.14 

.19 

$ 9.94 
.21 

$ 

13.82 

.28 

$ 

17.63 

.37 

$ 28.61 
.60 



Total 

$ 

9.33 

$10.15 

$ 

14.10 

$ 

18.00 

$ 29.21 

Scale 

10 

Charge 

Surcharge 

Total 

$ 

9.25 

.19 

$10.16 

.21 

$ 

14.39 

.30 

$ 

18.77 

.39 

$ 30.89 
.65 



$ 

9.44 

$10.37 

$ 

14.69 

$ 

19.16 

$ 31.54 

Scale 

11 

Charge 

Surcharge 

$ 

9.31 

.20 

$10.28 

.22 

$ 

14.67 

.31 

$ 

19.34 

.41 

$ 32.02 
.67 



Total 

$ 

9.51 

$10.50 

$ 

14.98 

$ 

19.75 

$ 32.69 

Scale 

14 

Charge 

Surcharge 

Total 

$ 

9.48 

.20 

$10.62 

.22 

$ 

15.53 

.33 

$ 

21.05 

.44 

$ 35.44 
.74 



$ 

9.68 

$10.84 

$ 

15.86 

$ 

21.49 

$ 36.18 

Scale 

17 

Charge 

Surcharge 

$ 

9.65 

.20 

$10.96 

.23 

$ 

16.38 

.34 

$ 

22.76 

.48 

$ 38.86 
.82 



Total 

$ 

9.85 

$11.19 

$ 

16.72 

$ 

23.24 

$ 39.68 

Scale 

24 

Charge 

Surcharge 

$ 

10.05 

.21 

$11.76 

.25 

$ 

18.38 

.39 

$ 

26.74 

.56 

$ 46.83 
.98 



Total 

$ 

10.26 

$12.01 

$ 

18.77 

$ 

27.30 

$ 47.81 

Scale 

26 

Charge 

Surcharge 

Total 

$ 

10.16 

.21 

$11.99 

.25 

$ 

18.95 

.40 

$ 

27.89 

.59 

$ 49.12 
1.03 



$ 

10.37 

$12.24 

$ 

19.35 

$ 

28.48 

$ 50.15 
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COMPARISON OF PROPOSED TARIFF IN TOP 
15 MARKETS WITH COMPETITIVE RATES 

w . Air Express tariff based on combined REA division 

for the interim tariff and airline cost, including return 
and tax items (Appendix F) plus REA Air Express current 
tariff 2.1% as shown on page 16 of this Appendix. 

2/ Air freight forwarder rates, including pick-up and delivery 

charges for six forwarders: Emery, Airborne, Wings and Wheels, 
Novo, WTC and Shulman. 

3/ Eastbound: Miami to New York; westbound: New York to Miami. 

4/ Average of less than six forwarders where one or more of the 
forwarders have no available rate. 

5/ Airline air freight rates and charges include 5% transportation 
tax on airport-to-airport charges plus pickup and delivery 
charges. 

Sources: G.T. Miano, Agent, Official A ir Express Tariff, No. 1 
C.A.B. No. 1 


1. Suspended Rates: Section 5, Revisions Effective 
July 27, 1970. 

2. Interim Rates: Section 5, Revisions Effective 
September 25, 1970. 

3. Surcharges (added to all REA express charges 
in this exhibit): New Section 15, Effective 
July 1, 1970. 


Emery Freight Corp., Air Freight Rate Tariff No . 
GC-2, C.A.B. No.38 Revised to May 16, 1971, and 
Air Freight Pickup and Delivery Tariff No.8, C.A.B. 
No. 53 , Revised to June 6, 1971. 

Airborne Freight Corp., Rate Tariff No. 5-A, C.A.B. 
No. 22, Revised to April 4, 1971. 


Wings i Wheels Express, Inc., Air Freight Rate Tariff 
No. GC-8, C.A.B. No. 13 , Revised to March 1, 1971 and 
Air Freight Pickup and Delivery Tariff No. 2, C.A.B. 

11, Revised to April 11, 1971. ~ 

Novo Air Freight Corp., Air Freight Tariff No. 2, C.A.B- 
No. 42, Revised to April il, 1£71 and Pickup and Delive ry 
Tariff No. 1, C.A.B., No. 43, Revised to June 6, 1971. 


WTC Air Freight, Domestic General Commodity Rate Tariff , 
C.A.B. No. 7 , rates effective February S, 1971 and 
revised pages effective April 23, 1971. 


Shulman Air Freight, General Commodity Tariff, 


C.A.B. No. 8, Revised to March 4, l9 




No. 4-A, 


Airline Yariff Publishers, Agent, Official Air Freight 
Rate Tariff No. 2, C.A.B. No. 8, Rates Revised to April 
15. 1971. and Of ficial Air Freight Pick Up And Delivery 
Tariff, No. 3C, C.A.B. No. 19, reivised to June 1, 19717 
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APPENDIX TO BRIEF OF Appendix A (Revised) 
BUREAU OF ECONOMICS TO Page 1 of 1 
ADMINISTRATIVE LAW JUDGE 
SHAPIRO 


Summary of Total Coat 
Of Providing Domestic Air Express 
Service for REA Express And The Direct Carriers 

_ For The Year Ended December 31. 1969 _ 

(In $000) 


Total Expense 
Adjustments: 

3/ 

(1) Substitute Service Expense — 

(2) Revenues from Value Charges, 

C O.D. Fees, and Other 
Accessorial Charges 4/ 

Adjusted Expense 

Return and Taxes 

Total Cost 


REA Direct 

Express Carriers 

$53,819 - $49,275^ 


Total 

$103,094 


1,412 1,412 


(2,481) 
51,338 
929 - 
$52.267 


(2,481) 

50,687 102,025 

JL H& 10.705 

$63,463 $112,730 


2./ See Appendix B-l. 

2/ See Appendices C-l and C-2. 

3/ REA-IR-103 (also. Agreement C.A.B. No. 17935, as amended. Article II, 
Section B, September 25, 1970). 

4/ 9,543,300 domestic shipments (REA-IR-1) x 26c (PC-113). 

5/ See Appendix B-4. 

6/ See Appendices C-l and C-2. 
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EXCERPTS PROM BRIEF OF PARTICIPATING 
AIRLINES TO ADMINISTRATIVE LAW JUDGE KEITH 

« « « 

airlines' air freight service, but that service cannot bo 
regarded as a email shipment service in view of the minimum 
charges for airport-to airport service ranging from $10.00 
to $20.00, depending open lUiiiar.ee, ard additional charges of 
several dollars for pie; up and d.i iveiy services. 

The r frei; ')•! ' for.. • s, cn the other hano, do 
compote vith ..iv cicpro;.. for the i.rall sir pn.cnt traffic in 
the mxr Lots they servo, T v.t the?) service is far lewis exten¬ 
sive than the n riinn-v'ido air or.pr-ss service between all airline 
point:'. Only mix’ o::pro;>s servivr . s j>rovicsc to all airport 
cities regardless of cJ.y*, volvu: >. of traffic, or profitability . 

Thr-re r.i'o »; totr-1 of f?:-1 y.S rport cities in the United 
gtat • ', bVit tie.* for v.ire -rs nnjuv ~ v. their own fei’minals and 
eiiployoon ci oniy a red at? '•'©>} x* .*. La t- y In- ;. t»*e ux >&t 
terminal:.. Como of tha o t.er r.ajcr forv/ai*.»c*rc have 15 cr Ices. 
However, in addition to i ..iut' ini) g their own facilities, the 
forwarders do have agency re prose? i;a.t i on at a substantial number 
of additional points, but such i.g.ncy representation usually 
involves only pfehup arc. dnliverj' sexvice, and frequently 
only a destination delive .y scrv:' (Tr. LldO, 2262, 22hj, 
AFFA-TR-IB). The folio . ng tr.bl- d«.rived from the information 
responses, of the forwarders y.hov/f. tho ojitunt cf their texmdnal 
and agency coverage by nuiroor of airport cities: 


0NLV C0PV AVAILABLE 
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Forwardor 

Terminals A (rents 

Total. 

Source 

Airborne 

56 

140 

196 

AFFA-JR-1A 

Air Land 

15 

106 

121 

AFFA-IP-I3 

Domestic 

27 

236 

3G3 

DAX-Ih-1 

Emery 

65 

99 

>64 

EAF-l 

HOW 

14 

09 

G3 

Al'FA-IR-lC 

Profit~by~Air 

9 

221 

1530 

AFFA-IK-1P 

Shuli: an 

23 

111 

134 

ArFA-IE-IE 

W.T.C. 

17 

03 

CO 

AM-IR-) if 

Santa Fa 

12 

136 

158 

AFFA-Il.-.lG 

Wings ic Wheels 

32 

76 

1.08 

W-lit-IX 

Thus, of all the mnjox* for were' 

ex*ti, only one has x*cpi*e- 

sentatiou at ncro than 

one-half of 

tbo ai>.*port cities. All the 

othorr- are repr 

esonted 

at j esc than 

hr If such cities. Furihex*- 

wore, :-n examination of 

tlio sources 

cited j 

Ln the tr.blo dis- 

closer; that the 

fox warder/? are ucu.\ 

11 y represented in the camo 


CXtica “ ths Ellior alr\ »ort. I’l 1:'i (•<■! ?■ 11 (' rtmii”* ft'! 1 f)i» 
airport cities. Forwarder ’reprereufcr* t ion at 2 GO ox* more 
smaller airport cities is totally absent. 

Air express service, vith its nation-v/ide coverage 
oi all airport cities regardless of size or volume of traffic, 
affords shippers and receives at many smaller aii*poi*t cities 
with their only email shipment air service. Nearly 4C% of 
all air express shipment handlings occur at cities other than 
v/here the 25 exclusive ail* express field offices are maintained 
(PA-134). 

According to a x’oeent origin anti destination survey 
mode by REA, approximately 64% oi all air express ship¬ 
ments is generated in tie mailer markets - those belov 
the top non city pairs. (kEA-R-1201) . Those many smaller 
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• i « 

forwarder or airline air freight traffic, except for that very 
small volume of forwarder "high expedite" traffic, estimated 
to be only 1/1Oth of 1% of the forwarders’ total volume oi 
traffic (Tr. 2402-3), which presumably could be handled in the 

airlines' on-line pad ago service. 

The cost to the public for shipments that would other¬ 
wise have moved in air express service would be substantially 
increased, whether *;ndi would ho handled an the air 

freight forwarders' or the airlines' air freight service, or 
as "high expedite" traffic in the airlines' "package service". 

The 4,267, ODD i«iJ niuu i charge air express shipments (con¬ 
stituting 52% of all aiv express shipments), which now move via 
air express at a minimum charge of $9.68 ($3.50 tariff + l&c t—) 
would cost tho shipper c.n average oi SJ.o.:sd, or outwore, moving 
in air freight forward-:- service ct present rates. This would 


13/ REA-IP.-l, up. 30,4.1 and AM shows that in the fourth quart or 
— of 1970 the uii.ir- .* charge chi inr.onts weighed an overage of 
o i uound'* Th© : di 1 n cl it i» nco uca.3 c 5 had as ..ts laxges . 

vcrhV»(r.E»-in--is, ,>.u>. Am-wa 

compares rates fox i tun pound shipments xn that uOd i.-ic 
market: 


Air Express Interim Tariff 

With surcharge 

Fox-warders: 

Emery 

Airborne 

Wings L Wheels 

Novo 

V.TC 

Airline (AAI.) 

Average o:l four forwarders 
shown 


AFFA -706 
$ 8.68 

includes tax 
$9.66 

CAB Order 71-11.93 


% Hi ghcr than 
$9.68 


16.40 

69% 

16.10 

66% 

15.75 

63% 

16.65 

72%. 

19.25 

99% 

16.23 

68% 

1,000 ~ $27,929,000. 
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EXCERPTS PROM BRIEF OF AFFA 
TO ADMINISTRATIVE LAW JUDGE 
KEITH 

« « * 

B. A High Expedite Nationwide Air Freight Service 
Featuring Priority Boarding on Specific Flights 
on an Airport-To-Airport Basis Would Better Serve 
the Public Interest. 


While the record makes abundantly clear that the vast 
bulk of present "air express" traffic neither needs nor receiver 
better than a next day service, there is evidence in the record 
indicating that for a tiny fractional balance of the traffic, 
highly expedited service as contemplated by AFFA is needed. 

To serve this limited class of traffic (estimated at 
one tenth of one percent of total cargo shipments (Tr. 2402) , 
or only 25,000 indirect air carrier shipments a year (AFFA-405) 
plus a limited number of direct air carrier shipments), AFFA has 
proposed a new type of "high expedite" air freight service. (We 
agree with the Bureau that a separate class of cargo service 
labeled "air express” is not needed either from the standpoint of 
public interest or as a matter of law under the statute.) 

The essential features of this service would be elimination 
of the present agreement with REA as the chosen ground agent, 
and secondly the elimination of present agreement among the air¬ 
lines insofar as it contemplates a single chosen instrument , rate 
fixinq and traffic pooling as amonq the airlines. The airlines 

13 

would instead charge rates set forth in their individual tariffs. 

-n--- 

We would expect the carriers to provide either unilate- 
ally or by agreement for through rates and single documentation 
nationwide, however, and would reserve judgment on any such agree¬ 
ment as might be presented under Section 412 of the Act in this 
regard. To this extent, we would disagree with the Bureau's 
position that Agreement C.A.B. No. 12866 should be disapproved 
in its entirety. 
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Such rates would be airport-to-airport and would be open to all- 
forwarders, shippers and REA alike. In order to reduce airline 
costs, the tariffs should contain detailed rules specifying the 
forms in which and the places where the limited amount of traffic 
envisioned is to be submitted, the required documentation and 
any other reasonable matters of the carriers' choosing. 

The forwarders, in turn, would be free to charge whatever 
rates competition determines in their own tariffs to cover the 
airlines charges and their own expenses. This would provide for 
the first time competitive equality in the small package high 
expedite field. 

1. AFFA's Proposal Would Broaden and 
Improve Existing Service. _ 

As noted earlier, the forwarders are fit, willing and 
able to provide a comprehensive service for high expedite traffic 
outside of normal consolidation channels because they are, in 
fact, providing it now. 

AFFA's proposal, by eliminating the shackles imposed by 
the present "air express" monopoly, would allow the forwarders 
to expand this service. 

Thus, the forwarders represented by AFFA have indicated 
that they would expand their service, both geographically and in 
terms of commodity coverage, to meet the needs of this type of 
traffic, provided the present discriminatory advantage afforded 
REA were eliminated. Thus, at least two forwarders. Airborne and 


WTC, would change their present destination agents to origin¬ 
ating stations as well. (Tr. 2261-62 and 2295) To illustrate, 
this would expand Airborne's system immediately from 56 to 197 
originating stations. (AFFA-IR-I-A) Moreover, the AFFA represented 
forwarders have pledged to open new stations and otherwise to 
expand their facilities faster (Tr. 2296-97 and 2318-19) and 
to accellerate the process by which they would plant "seed" money 
for new facilities which may not be profitable at the outset, 
but which could be profitable in the future (Tr. 2283, 2343 
and 2558). These expanded facilities would benefit not only 
high expedite traffic, but all other traffic, as well. The 
AFFA represented forwarders have also pledged to eliminate any 
restrictions they might now have on commodities moving in the 
present "air express" service. (AFFA-RT-2, p. 1) 

2. The AFFA Proposal Would Assure the 
Lowest Cost Service For The Public 

While comparative ground costs as between the forwarders 
and REA are not directly at issue in this case, data in the re¬ 
cord indicates that the forwarders are more efficient, and 
hence could be expected to offer the public the required service 
at lowest possible cost. AFFA-302 shows that REA's ground costs 
are far out of line with air freight forwarder experience, not¬ 
withstanding the fact that the forwarder service is essentially 
the same as or better than REA;s in terms of elapsed time (Table 
I) and definitely superior overall (Section III-A01, supra). 


What little evidence appears in the record to refute 
the fact of superior forwarder efficiency fails to prove the 
point. Thus, PA-R-113, p. 1 is flawed first by failing to account 
for the fact that air freight forwarders provide a much higher 
degree of costly pickup and delivery services for their traffic 
than does REA (p. 9 and Table I, supra .) and second, in seeking 
to adjust for the fact that the forwarders' traffic is heavier 
(and hence more costly) than REA's, by erroneously usinq cost 
data which does not reflect the substantially higher costs for 
REA as size of shipment increases. Suffice it to say at this 
juncture that REA's ground costs for larger shipments is a highly 
controversial subject which goes to the heart of the question 
of structure of the air express tariff now at issue in Docket 
22387. Thus, instead of the airlines ' estimate of $12.19 as 
REA's cost for Airborne's average 155 pound shipment, we estimate 
REA's cost for this shipment at slightly more than $22.00, which 
is the midpoint between our estimate of REA's cost for a 100 
pound and a 200 pound shipment. (AFFA Brief to Examiner Shapiro, 
dated July 2, 1971, Docket 22387, Appendix B). This is more than 
$5 per shipment greater than the cost for Airborne, as indicated 
in PA-R-113. 

Competition lies at the heart of AFFA's high expedite 
proposal. Competition can be expected to produce the lowest pos¬ 
sible rates for the best service. We do not know where the high 
expedite rate level would lie precisely. We believe it would be 




somewhere between the two extremes of today's rediculously low 
air express rates and the very high current airline charges for 
small shipment traffic. (These services are known by various 
trade names, such as Braniff's "PRONTO" service, Delta's "DASH" 
etc.) The point is that the public is prepared to pay the cost 
whatever it is (p. 10, supra .), and the forwarders will insure 
the lowest possible cost. 

3. AFFA'8 Proposal Would Benefit The Air- 
lines Substantially. _ 

V 

The net financial impact of AFFA's proposal on the air¬ 
lines must be analyzed in terms of a shift of present "air express" 
traffic into two categories; high expedite and regular air freight 
First, the airlines would benefit from any shift of 
present "air express" to AFFA's high expedite service because 

AFFA contemplates fully compensatory rates. The current huge 

14 

"air express" losses will be eliminated to this extent. 


14 ~ ' " ------ 

Because the volume of this type of traffic will be small 
(Tr. 2447 and 2457), the initial objections of the airlines expressed 
at the hearing to the air forwarder concept are totally unfounded. 
Thus, AFFA's proposal will cause no airport congestion. Nor will 
complicated receiving procedures or operational problems arise from 
the receipt of large volumes of premium rated traffic. To the ex¬ 
tent large volumes of premium rated compensatory traffic were to 
develop on occasion, we suspect the airlines would rather like it. 

In any event, if traffic were to occasionally exceed capacity, 
the airlines could handle the operational problem of assigning 
space in the same manner that they do now, by allocating the space 
on a first come, first served basis. (Tr. 39J, 2443) Displaced 
forwarders or shippers at the end of the line pould then seek 
other alternatives, as they do now. (Tr. 2448-49) If necessary, 
the postal regulations, which permit airlines to displace priority 
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As to the remainder.of present "air express" traffic- 
the 99.9% that would shift to regular air freight service— 
the impact would be even more dramatically favorable. Under 
AFFA's proposal, the expensive runner operation could be com¬ 
pletely eliminated for this large volume of traffic. (AFFA-IR- 
16, p. 5; Tr. 388) At the same time, much of the present traffic, 
over eight million shipments, could be tendered in consolidations 
or containers. (AFFA-RT-2, p. 5; AFFA-R-T-1, pp. 22-23; AFFA-R-22) 
This could eliminate much of the costly hand loading and unloading 
and cut airline expenses in half by eliminating virtually all air¬ 
line ground expenses, leaving only capacity expenses. (PA-403) 
Again, any increased billing expenses would be more than offset 
by savings in traffic servicing expenses. 

It is not anticipated that AFFA's proposal would result 
in any significant diversion from combination service. The 
carriers have recently instituted special daytime freight rates 
for combination service which the evidence indicates have met with 
marked success. (Tr. 2508) The introduction of wide bodied 


n (con't) " - 

mail with lesser priority traffic of an emergency nature, could 
be modified. However, there is no evidence that the current 
limits are not adequate, and it is therefore probable that the 
present regulations would remain fully adequate in the future to 
cover the situations posed. Moreover, the forwarders under AFFA's 
proposal would tender traffic directly to the airline of their 
choice, thereby avoiding the need to distribute the traffic of 
every forwarder to every airline. This would further simplify 
the process and reduce traffic servicing expense. It was also sug- 
that airline billing costs might rise. To the extent some 
additional general and administrative expenses, such as billing 
costs, would be added, however, they would be more than offset 
under the forwarder proposal by elimination of traffic servicing 
expenses, principally, the airline runner operation which by all 
accounts is the most costly ground function performed by the air¬ 
lines in present "air express" service. (Tr. 2640-41). 



aircraft has reduced some of the disadvantages of combination 
service (inadequate capacity, low priority behind other traffic, 
split shipments, inability to unitize or containerize, etc.). 

And the forwarders, in conjunction with the airlines, are working 
to increase container tra' '.c in combination service even on 
standard size jet aircraft through the use of E or other types 
of small containers. (AFFA-RT-2, p. 5; Tr. 2485) 

In view of the foregoing, the airlines should welcome 
the AFFA proposal. 

C. In The Event, But Only In the Event the Present 
Air Express Arrangement is Terminated and AFFA's 
Alternative Proposal is Adopted, AFFA Mould Have 
No Objection to REA's Authorization as a Domestic 
Air Freight Forwarder Pursuant to the Board's 
Long Haul Motor Carrier Regulations for a Three 
Year Experimental Period. _ 

If the discrimination in favor of REA under the present 
"air express" arrangement is eliminated by abolishing that ser¬ 
vice, and REA and the air forwarders are authorized to provide 
a substitute "high expedite" air freight service on equal com¬ 
petitive terms as outlined by AFFA, then AFFA would not object 
to REA's authorization as a domestic airfreight forwarder on 
equal competitive terms for a limited experimental period under 
part 296 of the Boards Economic regulations, including Subpart I 
thereof. 

It is not seriously disputed by any party that REA comes 
within the terms of the Board's Long Haul Motor Carrier Regulations. 
(S 296.1 (d)) REA holds operating rights issued by the Inter¬ 
state Commerce Commission to haul general commodities. Railway 
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FURTHER DISCUSSION OF POINTS RELATING TO 
AFFA'S SERVICE PROPOSAL 

The so-called "forwarder pool." 

The suggestion was made in the course of the hearing that 
only a so called air freight forwarder pool could provide an alter¬ 
native to the present service. However, that proposal was pre¬ 
mised on a need for traffic to be tendered at a single point on 
the airport because of there being a huge volume of traffic moving 
in the system. However, that factual premie- is refuted by the 
record (p. 10, sup ra ). AFFA would oppose the forwarder pool 
concept in any event because it would eliminate a key element 
from the AFFA proposal-the placing of the power to select flights 
in the shipper's hands. It would also dilute the shipp rs control 
over his traffic by interposing a useless entity between himself 
and the carrier. Finally it would require a continuation of 
the airline runner operation to and from all flights, thereby 
substantially increasing airline costs. 

Adequacy of Existing Small Package 
_ Service of the Airlines 

A question was raised whether the present airline 
small package service was adequate for the needs of the system as 
envisioned by AFFA. The answer is no. The present service h«.s 
not been formulated as a substitute for air express. It would 
have to be extended nation wide under a joint rate system featuring 
standard uniform documentation. (Tr. 2639) A reservation system 
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Appendix B 


may have to be added. (Tr. 2461) And the charges would have 
to be reassessed in light of the forwarders' proposal and the 
contributions which the forwarders could make to the system. 

(Tr. 2639) 

Availability of Service Proposed by AFFA to 
Non Forwarder Shippers For Shipments 

_ Requiring Interline Transfers _ 

A contention was also made that the public could not 
utilize the AFFA system because, unlike the forwarders, they 
would have no representative at interline points to effect 
transfers. (Tr. 2464) However, we presume the airlines would 
continue to serve the public as at the many points where REA 
presently maintains no office (Tr. 652), and that the airlines' 
high expedite service would be competitive with that of the 
forwarders and would meet the public need, particularly when one 
considers that the rates will for the first time be compensatory. 

Acceptability of a Door to Door "Air Express" 

Service Provided By the Airlines Alone 

_ Without Any Chosen Ground Agent _ 

A related issue was whether the forwarders would object 
to a door to door air express service being offered exclusively 
by the airlines without any chosen instrument. (Tr. 2515) If 
by that is meant that the airlines without REA or any other 
separate chosen ground agent would offer exclusive door-to-door 
service, the AFFA represented forwarders would strenuously object 
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Appendix B 


on the same ground that they presently object to having to 
pay for a pickup and delivery service of REA which is not 
utilized, and which comprises most of the current air express 
charge. If, on the other hand, what is meant is a door-to-door 
high expedite air freight tariff along the lines suggested by 
AFFA in addition to a similar airport-to-airport tariff , we would 
not object, just as we do not object to the airlines and forwarders 
competing in regular door-to-door air freight service today, 
provided adequate airport-to-airport rates are maintained. (Tr. 
2517, 2636) 

Acceptability of Continuing the Present 
"Air Express” Concept, but with a 

_ New Airport to Airport Rate. 

Another alternative posed to the present system was main¬ 
taining the present "air express" service, but instituting another 
level of rates which would be airport-to airport. (Tr. 539-40) 
These rates, after eliminating the pickup and delivery element 
from the current air express charges, could be only slightly 
above the present airline division now received for air express 
shipments (Tr. 540-41), since the pickup and delivery element 
comprises the largest single element of REA's air express ground 
costs (over one third, according to REA's own exhibits in Docket 
22387: REA-D-413, Summary Sheet and Sheets la and 2a, all revised. 
See also Tr. 849 for a reference to the dominant role played by 
these costs in REA's total cost picture) and REA's role in handling 
the over the counter traffic of forwarders is otherwise minimal. 
Ifhile creation of airport to airport rates under the current 
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system would offer some improvements to the present system by 
opening up the small package field to somewhat more competition 
through the elimination of some of the discriminatory airline 
charges and practices as between REA and the forwarder (Tr. 

2517), it would be less desirable than the AFFA proposal, pri¬ 
marily because running forwarder traffic through REA's terminals 
and the present "air express" system, even on a counter-to- 
counter basis, has many disadvantages, such as the 59 minute 
rule, the present runner operation, additional unnecessary handling 
steps, and most importantly, loss of control on the part of the 
shipper. (Tr. 2642) The price fixing and other anti-competitive 
elements would likewise generally remain. Therefore, the air 
freight forwarders oppose the mere creation of airport-to-airport 
rates under the present system. (Ibid.) 



Before The 

CIVIL AERONAUTICS BOARD 
Washington, D. C. 


) 

Investigation of Air Express Rates ) Docket 22387 

_ ) 

MOTION TO INCLUDE UNITED AIRLINES INFORMATION 
RESPONSE IN DOCKET 23080 IN THE RECORD IN THIS PROCEEDING 

REA Express, Inc. moves that Exhibit U-IR-22, pages 1 
through 3, an information response filed by United Airlines in # 
Docket 23080, the Priority and Nonpriority Domestic Service Mail 
Rates Investigation , be included in the record in this proceeding. 
A copy of the exhibit is attached. 

Page 1 of U-IR-22 entitled, "United Studies Completed 
in 1970 Relative to Manpower Assigned Various Traffics," shows 
man minutes per thousand pounds for ground functions performed 
for baggage, air freight, mail and express in freighter as well 
as combination aircraft. This exhibit contains evidence on one 
of the fundamental issues in Docket 22387: the manpower required 
for the performance of airline ground functions in the handling 
of each category of cargo. The exhibit is extremely important 
evidence, particularly because it corroborates the evidence on the 
subject submitted by REA witnesses in Docket 22387, and is in sub¬ 
stantial conflict with the testimony, evidence and position 





adopted in that case by the airlines. In addition, the evidence 

S 

contained in U-IR-22 is unique in that it contains the only 
publicly available data prepared by an air carrier showing rela¬ 
tive tan hour assignments to the different categories of cargo 
traffic. 

As an information response submitted by United Airlines, 
one of the airline parties to Docket 22387, the exhibit is admis¬ 
sible in evidence in this proceeding. For the same reason, no 
prejudice to any party can result from inclusion in this record., 
of the United exhibit and consideration of it by the Examiner in 
his decision in this case. If the Examiner deems it appropriate 


to reopen the hearing for the 1 imited purpose of considering 
U-IR-22, REA will participate in such a reopening. 

For the reasons stated above, REA Express respectfully 
requests that the Examiner include in the record of this proceed¬ 
ing Exhibit U-IR-22 filed in Docket 23080 by United Airlines and 
consider it in reaching a decision. 

Respectfully submitted, 

\\i-4 i\( \ ' [— 

1 » * 

John J. C. Martin 
Assistant General Counsel and 
Director of Economic Regulation 
REA Express, Inc. 

219 East 42nd Street 
New York, New York 10017 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a copy 
of the foregoing Motion on behalf of REA Express by mail upon 
all parties of.record to this proceeding. 



September 30, 1971 
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^United Air Lines 


DOCKET 23080 
EXHIBIT U-Ik-22 
PAGE 1 OF 3 


UNITED STUDIES COMPLETED IN IS70 
RELATIVE TO MANPOWER ASS IGN ED_VARIQUS^Tft£rrTng 

(Response to Appendix C, Part II, M-2) 

l) C2) (3) (4) 

Man-Minutes per i.OOO Pounds 

Combination Aircraft 
Container Har.c 

Freig hter Loaded Loaded 


Baggage 

Load 

Unload 

Baggage Room 
Baggage Claim 
Run 

Total 

Minutes/1,000# 


34.3 

34.3 

60.0 

15.0 

25.0 

168.6 

48. 


26.5 

26.5 

30.0 

8.0 

25.0 

116.0 

66 . 


hr 8 

Load 

210.0 

11.6 

16.2 

s 

Unload 

210.0 

11.6 

16.2 

10 

Air Freight Dock 

545.0 

21.8 

218 

11 

Buildup 

340.0 

18.0 

18 0 

12 

Teardown 

232.0 

14.0 

14 0 

13 

Run 

0 

30.0 

30.0 

14 

Total 

1,537.0 

107.0 

116 2 

15 

Minutes/1,000# 607" 

.107. 

116. 


Mail 




16 

Load 

11.6 

11.6 

16 “> 

17 

Unload 

11.6 

11.6 

lo 2 

18 

Run 

20.0 

30.0 

30.0 

19 

Coverage 

33.-0 

33.0 


20 

Total 

76.2 

86.2 

95 4 

21 

Minutes/l, 000# 76. 

8S. 

95. 


Express 




22 

Load 

11.6 

11.6 

15 

23 

Unload 

11.6 

11.6 

16 0 

24 

Run 

20.0 

30.0 

30 0 

25 

Coverage 

7.5 

7.5 

7 5 

26 

Total 

50.7 

oO. 7 

69 9 

27 

Minutes/l,000# 51. 

• 

61. 

70. 


SOURCE: United Air Lines Company Records. 
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SOCKET 23060 
EXHXblT V-lfi-22 
PACE 2 OP 3 


United Air Lines 


/ 






I'! 



O O O w>> O O Of^ N 
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S 2 3 " 5 SSS*S 
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>n n t »n to »o t 


- 
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^ •» w> o 


*• • * v < 


• i 


O 0»N 
«0 • m+ ** ** 


2 •255 2 .03- 

N n « f» 



Total Minutes 1.194 911 283 354 397 346 381 309 375 3SI 233 249 579 498 511 

Min .0442 .0479 .0809 .0863 .0673 .0763 .0646 .0773 .0765 .0798 .1059 .0996 .0629 .0874 .0664 

H&wsAon 1.47 1.60 2.69 2.87 2.74 2.54 2.15 2.57 2.55 2.66 3.53 3.32 2.79 2.91 2.21 

VUlIrttiw Inlu 2.94 3.70 5.3»* 5.74 4.48 5.08 4.30 5.14 5.10 5.32 7.00 6.64 4.18 5.82 4.42 

V.» l a Mf • ; «'.t 1.00 1.09 1.83 1.95 1.57 1.73 1.46 1.75 1.73 1.81 2.40 2.26 1.42 1.98 1.50 
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/ DOCKET 23060 
EXHIBIT U-IR-22 
PAGE 3'OF 3 


) 

United Air Lines 




f 



UNITED STUDIES COMPLETED 
RELATIVE TO MANPOWER ASSIGNED 

IN 1970 

VARIOUS TRAFFICS 


(Response to Appendix C, Part II, M-2) 


Cargo and Baggage Weighting Factors 


(1) 

(2) 

(3) 

Line 

No. 

Equipment 

Man-Hours 

Per Ton 

Weighting 

Factors 

1 

DC-8F 

2.94 

1.00 

2 

B-727F 

3.20 

1.09 

3 

DC-8-61 (HWN) 

4.48 

1.52 

4 

DC-8-61 (Domestic) 

5.08 

1.73 

5 

B-727-200 

5.38 

1.83 

6 

DC-8 (HWN) 

4.30 

1.46 

7 

DC-8 (Domestic) 

5.14 

1.75 

8 

B-720 

5.74 

1.95 

9 

B-737 

7.06 

2.40 

10 

B-727 

6.64 

2.26 

11 

DC-8-62 (HWN) 

5.10 

1.73 

12 

DC-8-62 (DomesUc) 

5.32 

1.81 

13 

B-747 (Domestic) 

5.82 

1.98 

14 

B -747 (HWN) 

4.18 

1.42 

15 

CV-580 

m 

• 

16 

DC -10 (Estimate) 

4.42 

1.50- 


• 

• 
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NOTICE DATED OCTOBER 13, 1971 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


INVESTIGATION OF AIR EXPRESS RATES 

/ 

DOCKET 22387 


NOTICE TO ALL PARTIES: 

On September 30, 1971 REA Express, Inc. (REA) filed a motion 
to include in the record of this proceeding an information response 
(U-IR-22) submitted by United Airlines, Inc. in Docket 23080, the 
Priority and Nonpriority Domestic Service Mail Rates Investigation . 
REA contends that the exhibit is "extremely important evidence" 
because, in the instant case, it supports its own evidence and is in 
substantial conflict with the evidence and position of the airlines. 

The participating carriers and the Air Freight Forwarders 
Association (AFFA) have filed answers opposing REA's motion. The 
Bureau of Economics (Bureau) has also filed an answer which does 
not oppose inclusion of U-1R-22 in this record provided it is 
received and considered without prejudice to the Bureau's position 
herein, and only for the purpose of impeaching the evidence of the 
participating carriers as to labor costs assignable to the various 
cargo traffics. The Bureau also requests that if U-IR-22 is not 
received for the above limited purpose, REA's motion should be 
denied, and that if the motion is granted without the above limita- 
tions, a hearing be held on the subject matter of U-IR-22. 

In view of the opposition of the participating carriers and 
AFFA to REA's motion, U-IR-22 cannot be accepted for the record 
(Rule 24(j) of the Board's Rules of Practice). Nor does the alter¬ 
native of reopening the hearing suggested by REA for the limited 
purpose of considering U-IR-22 appear to be warranted. Besides 
being cumulative of other evidence in the record by United on the 
issue of express handling costs, U-IR-22 covers onlv United's 
experience as compared with that of all the other direct air carrier 
parties on the subject. There is no representation or indication 
that the new evidence is representative of the other carriers' 
experience. The offered exhibit relates to a highly controversial 
issue which has already been extensively explored on the record. 
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and, therefore, may be expected, at a further hearing at this late 
stage, to engender extensive proceedings dealing with essentially 
cumulative matters. 

Upon consideration of the foregoing, REA's motion and the 
answers thereto of the other parties, the motion of REA to include 
the said exhibit U-IR-22 in the record of this case is hereby denied. 



Milton H. Shapiro 
Hearing Examiner 


October 13, 1971 




